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in the Making,” at page 839. 


® Secretary of Labor James P. Mitchell is in favor of raising the floor 
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@ An economist’s view of the “Future of Collective Bargaining in an 
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Levitt, of the faculty of the University of North Dakota, is the author. 


@ Dallas L. Jones, of the New York State School of Industrial and 
Labor Relations, Cornell University, has prepared an interesting study on the 


“NLRB and the Multiemployer Unit” which is scheduled for appearance soon 
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WE'LL KEEP OUR CHRISTMAS MERRY STILL—lIt takes toys to make Christmas merry for 
the young and the young in heart. The traditional toys shown on the cover are not 
nearly as old fashioned as they appear—beauty, sturdiness, design and packaging 
have been much improved over the years and importantly during the past year. In 
addition, thanks to television's effect on the kiddie-car and crying-doll set, the current 
demand for space toys has skyrocketed beyond all expectation, with Western parapher 
nalia not far behind. Last year, toy sellers aimed at an $800 million dollar market 
and overshot it by $80 million. This year a 10 per cent increase is predicted, with some 
optimists hoping to hit the billion-dollar mark, according to Toys and Novelties Maga- 
zine. One reason for the increase: The toy season is getting longer. Another: Prices 


are up slightly. 
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Cost of Living 


Labor Force 


Wages in 
Manufacturing 


Industrial 
Production 


Personal 
income 


Consumer 
Credit 


Gross National 
Product 


Increases in the BLS index have become so common 
place during the past eight months that the Octobe: 
increase of 0.2 per cent over September to 115.4 per 
cent of the 1947-1949 average for all items will excite 
no enthusiasm wi:en it is identified as a “new all-time 
high.” Food down, transportation steady, everything 
else up. 


The total number of employed civilians in Octobe: 
was 62.242 million, a drop of 64,000 from the previous 
month. Nonagricultural employment gained a little 
agricultural employment was down. Neither change 
was significant; nonfarm employment was at an all 
time high for October and unemployment was a mere 
1.8 per cent of the labor force 


Weekly pay climbed in October to $71.91 as an aver 
age for production workers or nonsupervisory em 
ployees in all manufacturing The gain of 89 cents 
over September brought the average to within tw 
cents of the highest month of the year—March’s 
$71.93. Hourly pay was unchanged in October at 
$1.78. Average workweek: 40.4 hours 


The index for September stood pat tol October 
232 per cent of the 1935-1939 average, seasonally 
adjusted. Manufactures went up two points to 245 
due to an increase in the output of durable goods 
Minerals declined five points to 162. Total production 


index a vear ago: 230 


otal personal income dropped 
seasonally adjusted annual rate of $1.2 billion dollars 
to $285.8 billion. All of the loss was in salaries, wages 
and other labor income—down $1.4 billion to $200.8 
billion. Dividends and personal interest gained slight] 


in September at the 


Proprietors’ income and transfer payments were um 


changed 


Automobile paper increased $92 million in Septembe: 
to $10.159 billion, causing installment credit to go uy 
to $21.174 billion and total outstanding consumer 
credit to $27.588 billion—higher than the August 
figure by $154 million Charge accounts went up 
$41 million to $2.711 billion Fotal noninstallment 
credit: $6.414 billion 


Revision of preliminary estimates more than doubled 
the drop of $1.4 billion previously reported. The ne 
figure from the Department of Commerce for the 
third quarter of 1953 is $369 billion (seasonally ad 
justed annual rate), which is $3.4 billion below the 


rate for the second quarter, a decline of 1 per cent 
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Judicial Review of NLRB 
Final’ Unfair Practice Orders 


By MORRIS D. FORKOSCH, Professor of Law, Brooklyn Law School 


\ AY X file charges alleging a violation of 

Section 8 (b) (4) (A) of the amended 
Wagner Act and yet be 
»btaining Board 
because the General 


forever barred from 


hearing or judicial 


Counsel 


any 
eview nego 


tiates and confers with the party charged, 


ind then enters into a stipulation and sub 
order, even though it is 
What if the identical 


first 


sequent consent 


ovel X's 


Situation 1S 


objections ? 
having a com 
General Counsel, 
with the eventual 


protested by X 


raised by the 


altered by 
plaint issued by the who 
thereafter conters, etc 


order being continuously 
These two 
1953 opinions of the Sixth Circuit in Anthony 
VLRB' and of the Third Circuit in Marine 
Engineers’ Beneficial Association, N 13 7 
VLRB>;* the first 


and the Marine Engineers’ case is 


questions art 


Anthony case involves the 


question, 


concerned with the second situation. Because 


of the value to attorneys ot a 


practicing 


letailing of the Labor Board’s and General 


Counsel's procedures in unfair labor pra 


because of the 
vhicl 


opens, these tw 


tice charges and cases, and 


new field of possible judicial review 


the Marine Engineers’ 


Cant 


opinions are excellent springboards to de 


velop the practice and law in their respec 


23 LABOR CASES ‘ 67,667, 204 F. (2d) 832 
(CA-6, 1953) 
?23 LABOR 
(CA-3, 1953) 


83 NLRB 564, 566 (1949) 


CASES ‘ 67,447, 202 F (2d) 546 
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tive fields. The two questions propounded 
in the first paragraph are therefore examined 


in that yrdet 


nrst 


has been tssued and therefore 


assumed no com 


section 


Ssituatiol 


of the act, giving the General Counsel 


il authority” concerning “the investigation 


labor | 


f complaints,” 


and the issu 


should ap 


{untat charges 


anes seemingly 
ply. This 


{ “unlimited authority,” as President 


Truman wrote in his Taft-Hartley veto 
June (), 1947, granted the 
Counsel (termed a “labor 

Murray during debate), the 


right of appeal by 


messare ol (sen 
czar” by 
powell 
ile, without 


and emplovees, 


any 
whether charges 
Board alt 
Senator ‘Taft 


“tremen 


heard by the 
conclusion the late 
to the 
power im the 


for he adverted 
ot unreviewable 
official.” 
Retail Clerks 
agreed with these 
that the 
it cannot compel 


Inter 


views 


Board, 1th 
ciation, 
“it as true Board cannot 
a complaint; * 


SSE 


general Counsel either to issue or re 


opens Whenever it 
has engaged in or 


‘Sec. 10(b) of the act 
is charged that any person 
is engaging in any such unfair labor practice 
the Board shall have power’ to 

(Footnote continued on following page) 
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frain from issuing one; it cannot review his 
action in refusing to issue one.”* There is 
no judicial review permitted of the General 
Counsel’s exercise of this discretion,’ and no 
private settlement between the charging and 
charged parties can oust the Labor Board 
from jurisdiction,’ nor can an agreement to 
drop the charges,” or to apply other pro- 
cedures.” 

The Labor Board’s Statements of Pro- 
cedure, cited hereafter as S. P., effective 
June 3, 1952, in Section 101.4 and following, 
generalize the procedure utilized when an 
unfair labor practice charge is docketed. After 
the filing of the charges and preliminary in- 
vestigation by the regional office, but before 
any complaint is issued, the case may be dis- 
posed of by various informal methods, for 
example, withdrawal of charges,” a dismissal 
of charges with an appeal to the General 
Counsel permitted “™ (Section 101.6), or a set- 
tlement.” “If the charge appears to have merit 
and efforts to dispose of it by informal 
adjustment are unsuccessful,” continues Sec- 
tion 101.8, “the regional director institutes 
formal action by issuance of a complaint and 
notice of hearing.” Unquestionably, if the com- 
plainant voluntarily withdraws his charges 
he cannot be heard judicially to complain; 
if his charges are dismissed (and the Gen 
eral Counsel upholds the dismissal), then, 
since Section 3 (d) of the act grants the 
General Counsel “final authority,” the charg- 
ing party likewise cannot be heard judicially 
to complain; if a voluntary settlement is 


(Footnote 4 continued) 


a complaint, although Sec. 3(d) names the Gen- 
eral Counsel as the uncontrolled agency there- 
for. But the quoted language discloses that, 
unlike the district attorney, or agencies like 
the Federal Trade Commission, the Labor Board 
or General Counsel cannot act upon their own 
initiative but must, like the spider, await the 
filing of charges by individuals or organizations 
preferring them. See Rosenfarb, The National 
Labor Policy and How It Works (1940), p. 482 
and following. 

5’ The contents of this paragraph are digested 
from Forkosch, A Treatise on Labor Law 
(1953), Sec. 224, notes 61, 63. Sec. 224 of the 
Treatise develops in detail] the internal investi- 
gative and hearing procedures in the General 
Counsel's office, where an unfair labor practice 
charge is involved, together with the internal 
appeal permitted the charging party to the 
General Counsel's office in Washinzton. See 
also the Board's delegation of powers to the 
General Counsel, in 15 Federal Register 6924 
October 14, 1950, in which the latter was given 
‘full and final authority and responsibility, on 
behalf of the Board, to accept and investigate 
charges filed [in complaint cases], to enter into 
and approve informal settlement of charges, 
to dismiss charges to issue complaints 
.... While Sec. 3(d) of the act agrees that 
the General Counsel! is to have ‘‘final authority, 
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reached, then, by analogy to the withdrawal 
aspect, no judicial complaint lies. However, 
if the complainant refuses to settle, insist 
ing that his charge has merit and that only 
a Board order will prove efficacious, can the 
General Counsel or his agent, the regional 
director, force one through ? 

Obviously no gun is pointed at the com 
plainant, so that he apparently cannot be 
“forced” to settle; can the General Counsel 
do so, however, despite the charging party's 
objections ? 

The short answer. is that the 
Counsel can refuse to aid the complainant, 


General 


that is, refuse to issue a complaint, and that 
ends that. However, we have assumed merit 


in the filed charge and it is no _ sufficient 


answer to uphold the rejection on the ground 


that the “czar” has such power. A reason 
should be given but the Board’s Rules and 
Regulations, cited hereafter as R. R., Series 
6, as amended, effective June 3, 1952, which 
in Section 102.9 and following delineate the 
procedure in the 
charges and the issuance of complaints, offer 
nothing to aid search. S. P., Section 
101.7, however, that the settle 


“agreements, which are subject to the 


filing and processing of 


our 

does state 
ment 
approval of the regional director, provide 
for the withdrawal of the charge by the 
complainant at such time as the respondent 
has complied with the terms of the settlement 
agreement.” If a failure of later compliance 
is shown, then “the regional director may 
determine to institute formal proceedings.” ” 


on behalf of the Board,’’ to do these apparently 
now-delegated functions, it is submitted that no 
such delegation was or is required because the 
statute grants the General Counsel the power 
and the Board's authority to subdelegate is 
inferior to the Congressional delegation itself 

® Lincourt v. NLRB, 15 LABOR CASES { 64,776 
170 F. (2d) 306 (CA-1, 1948); Jacobsen v 
NLRB, 4 LABOR CASES { 60,501, 120 F. (2d) 96 
(CCA-3, 1941); Marine Engineers’ case cited in 
text, p. 547. 

* NLRB v. Prettyman, 3 LABOR CASES { 60,281 
117 F. (2d) 786 (CCA-6, 1941). 

SNLRB v. Generai Motors 
LABOR CaAsES { 60,190, 116 F., 
1940). 

* NLRB v. Newark Morning Ledger Company 
3 LABOR CASES { 60,265, 120 F. (2d) 262 (CCA-3 
1941); cert. den. 314 U. S. 693 

”S. P., Sec. 101.5. 

"S. P., Sec. 101.6, 

"2S P., Sec. 101.7. 

'’ Prior to the issuance of a complaint, says 
Rosenfarb, in the work cited at footnote 1, at 
p. 517: ‘‘Not even consent can sanction a board 
order at this stage.’’ This gives the back- 
ground, for the reasons stated in the paragraph 
following, why no withdrawal of charges occurs 
until after the respondent has fully executed 
his settlement commitments 


Corporation, 3 
(2d) 306 (CCA-7 
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If you work for a man, in heaven's 
name work for him! If he pays you 
wages that supply you your bread 
and butter, work for him—speak well 
of him, think well of him, stand by 
him and stand by the institution he 
represents. — Elbert Hubbard, Get 
Out or Get in Line. 





Che quoted language here used may not 
express the Board’s views accurately, espe- 
P., Section 101.8 is analyzed 
P., Sec- 


cially when S 
The desired Board meaning of S 
tion 101.7, undoubtedly is, and such is the 
practice, to adopt a “wait and see” attitude 
initially, and to permit all parties to present 
all material on the question whether a com- 
plaint should issue. Before determining this 
question, that is, before the material is evalu- 


do as they desire— 


ated, the parties may 
adjust and settle. Since, however, withdrawal 


in the application 
limitation, 


of a charge may result 
of Section 10 (b)’s six-month 
if a future charge on these old practices is 
filed, the Board will not 
that is, withdraw the charge, until the re- 
spondent has fully complied with the settle 


If the latter fails so to do, then 


close the case, 


ment terms. 
the evaluation process is begun, and, once 
accomplished, “the director may 
[if the facts warrant] determine to initiate 
this means that 


regional 


formal proceedings.” But 
S. P., Section 101.4, next to last 
and S. P., Section 101.8, first sentence, are 
inaccurate amended The 
states that 


sentence, 


and should be 
“after full investigation, 
disposed of through 

” The latter 

appears to have 

informal adjust- 


lormer! 
the case may be 
settlement 

‘if the charge 
efforts to dispose of it by 


that 
merit and 


States 


ment are unsuccessful, the regional director 


formal action by issuance of a 


institutes 
complaint 


But if the concepts outlined in the preced 


ing paragraph are correct—no final evalua 


tion occurs until the settlement procedure 
is rejected or concluded by failure to comply 
101.4’s language must clash 


it should, 


then Section 
with 
read 
better 


gation,” etc 


these views, and perhaps, 
“alter 
vet, “before concluding a full investi 


So, too, should Section 101.8’s 


preliminary investigation,” or, 


language be shifted to “if efforts to dispose 


informal adjustment are 


of the charge by 
unsuccessful, and the charge appears to have 


merit,” or, better still, the word “thereafter” 


“4S. P., Sec. 101.4 
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should be included between “charge” and 
“appears.” 

Despite this conceded procedure and Board 
intendment, it is also possible that a “full 
investigation” occurs before a settlement ts 
reached. In this event if, under S. P., Sec 
tion 101.5, the General Counsel’s conclusion 
is to recommend withdrawal of the charge 
the evi 


labor 


because no violation is revealed or 
would not the 
an actuality if settle- 


dence is insufficient, 


czar charge become 
ment were pressed because, under S. P., Sec 
tion 101.6, the General Counsel refused to 
dismiss the charge ? 
is also true, that the General Counsel would 
after full investi- 
was merit to the 


with 


] he conv erse, of course, 


be in the role of a czar if, 
gation, he concluded there 
charge and, nevertheless, dismissed it, 


no Labor Board or judicial review possible 


Another 


which is 


also intrudes, but one 


factor 
psychological and incapable of 


being pinned down. Ordinarily people don’t 


plead guilty, or agree to a settlement, unless 
“ouilt” involved, al- 


there is an element of 


though, in business, numerous concerns 
would rather accept the stigma of an order 
antitrust proceedings) than 


the attendant headaches 


(as in spend 


years in court, wit! 
But, on the assumption just made, and even 
if no evaluation of the filed charge and sub 
where a charging 


mitted material occurs 
party rejects a settlement acquiesced in by 
complaint should ordi 


Section 101.8, first sen 


the respondent, a 
narily issue. S. P., 
tence, quoted above, and taken as written, 
bears out this 
“informal adjustment” are linked, 
. methods””™ of han 


seemingly conclusion, for 
“merit” and 
and of the 
dling 
the settlement section 


informal 
previously outlined, only 
(S. P., Section 101.7) 
Section 101.8 
in its open 


these cases, 


mentions “adjustment,” and S. P., 
“informal adjustment” 
other 

“informal 


reters to 


ing sentence. In words, “informal 


methods” and adjustment” are 


not synonymous; the latter is an “informal 


method,” but iS not as broad as the rormer, 


withdrawals and dis 


which encompasses 


missals. The two terms are not confused in 


the Statements of Procedure, and have dif 


ferent meanings, so tha he apparently 
deliberate juxtaposition of “adjustment” and 
that an ad 


“merit” permits the conclusion 


justment occurs when merit ts present 


Che question originally propounded, how 
ever, was whether the General Counsel could 
“settle” 


tions 


despite the complainant’s objec 


The answer, trom the above analysis, 


is negative, for a “settlement” and “adjust 


S. P., Sec. 101.7 
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The work stoppage is the basic wea- 
pon of collective bargaining. Some- 
times, intrigued by arbitration or 
impressed by the seeming success of 
mere conferences, we lose sight of 
this fact. Always, no matter how 


friendly the relationship, the threat 
of strike or lockout is the ultimate 
—The Hosiery Worker 


weapon. 





ment” both connote the acquiescence of the 
parties directly involved, not one in which 
the General Counsel agrees with the respon- 
dent. In this, therefore, any analogy be- 
tween the office of the General Counsel and 
that of a district attorney breaks down, 
for the latter makes numerous daily “settle- 
ments,” for example, a reduction in charge 
if a plea of guilty is. offered, a suspended 
sentence if restitution is made, or the like. 
Where one party rejects a settlement, the 
General Counsel is not, however, compelled 
‘must,” only a “may,” set forth 


‘ 


‘ 


(there is no 
in the sections above quoted), to issue a 
complaint, and can argue that “merit” is 
relative, that insufficiently appropriated funds 
prevent issuance of charges in all cases,” 
that a charge which superficially appears to 
be meritorious upon filing, and may result 
in a settlement, becomes lacking in merit 
upon continued investigation, 
Regardless of the presence or lack of “merit,” 


and so on 


therefore, no complaint need be issued, not 


Seventeenth Annual Re- 
port of the NLRB (1953), p. 1: ‘‘Because of a 
reduction in staff resulting from a cut in the 
agency's appropriation for fiscal 1952, the five 
Member Board found it necessary to adopt a 
policy of giving priority in processing and 
decision to representation cases. Conse- 
quently, there was a marked decrease in actions 
upon unfair labor practice cases Ray Wet Sy 

% Under the procedure in the several regions, 
and pursuant to S. P., Sec. 101.7, ‘‘normally 
prehearing conferences are held, the principal 
purpose of which is to discuss and explore such 
submissions and proposals of adjustment... .” 
These conferences, and the opportunity ‘‘to 
submit a written statement of his position in 
respect to the allegations’’ of the charge 
(granted to the respondent, under S. P., Sec 
101.4, but here arbitrarily assumed to be 
given also to the complainant), are not such 
hearings as are required by the statute or the 
Constitution, for it is only after a complaint 
has issued that a hearing. as set forth in 
Sec. 10(b) of the act, is required. These pre- 
hearing conferences are, therefore, for the pur- 
pose of determining whether or not to issue 
a complaint, not, as the formal hearing will! 
determine, whether or not the complainant's 
allegations should be sustained. And in all 
these procedures the General Counsel exercises 
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“See, for example, 


can a disappointed complainant force the 
issuance through judicial proceedings, nor 
can the courts review the question whether 
the complainant has received a fair hearing 
in the proceedings up to the rejection of 
his charges.” 

In the Anthony case, the union filed unfair 
labor charges and, prior to the issuance of 
a complaint, the party charged (the em 
ployer) and the union negotiated a settlement 
agreement, with Board approval occurring 
three days later. Over 60 employees, on 
whose behalf the union had filed the charges, 
appealed to the Sixth 
Circuit “final order and 
agreement,” asserting that it was a “final 
ambit of Section 10 (f) 
curiam opinion, dis 


protested, and now 
from the Board’s 


order” within the 
of the act. The per 
missing the petition for review, examined 
charges in unfair labor 
concluded: 


the procedure of 


practice matters, and 

“For the reason that the settlement agree 
ment here for consideration was entered 
into by the parties before a complaint was 
hold that there has 
formal action by the Labor Board of such 
final order. This 
review, 


issued, we been no 


nature as to constitute a 
Court acquires no jurisdiction to 
unless the order of the Labor Board which 
petitioners seek to review is a final order.” 


The opinion, however, in the next para 
graph, fails to distinguish, as we have done 
and hereafter do, between a settlement stipu 
lation prior to and after issuance of a com 


plaint As previously noted, up to the 


(Continued on page 845) 


no judicial or quasi-judicial powers: ‘‘He is to 
investigate and prosecute, but the Board is to 
judge."’ Retail Clerk’s International Associa 
tion, cited in text, at p. 566 

% Anthony case, cited in text, at p. 834 The 
opinion later referred to the adoption, by the 
Fifth Circuit, of the Labor Board’s definition of 
‘final order,”” in Laundry Workers Interna 
tional Union v. NLRB, 21 LABOR CASES { 66,999 
197 F. (2d) 701 (CA-5, 1952) There the chief 
judge stated, at p. 703, that ‘‘agreeing with 
we adopt as our own, the following from the 
brief of the Board,"’ and, for over two columns 
he quoted from the said brief, which upheld 
the power of the Genera] Counsel to refuse to 
issue a subpoena duces tecum to a charging 
party after he, the General Counsel, had refused 
to issue a complaint and had dismissed the 
charges, (The union was ‘‘seeking evidence 
which might alter the Regional Director's deter 
mination ; (P. 702).) The opening 
paragraph of the Board's brief stated that the 
decisions of the courts have established that 
Sec. 10(f)'s ‘‘final order’ ‘‘refers solely to an 
order of the Board either dismissing a com 
plaint in whole or in part or directing a remedy 
for the unfair labor practices found—in either 
case an order entered as the culmination of 
the [complaint] procedure described in Section 
10(b) and (c) of the Act."’ 
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Picketing and Speech 


By HERBERT BURSTEIN 


o constitutional status of picketing is 
settled—at least for the present. When the 
doctrine of Thornhill v. Alabama’ was virtu 
ally abandoned, the Supreme Court rejected, 
too, the thesis that picketing is “speech and 
something more.” Indeed, it now appears 
that picketing is not speech at all or, 
that it is “speech and something less.’ 


pos 


sibly 
This development does, of course, prove “how 
troublesome it becomes when we try to us¢ 
the Constitution as a means of protecting 
competitive practices from legis 
But it proves more. The decisional 
Senn Tile Layers Protective 
to Giboney et al. v. Empire Stor 
merely the 


economic 
lation.” 
course from 
Union et al 
age and Ice Company‘ is not 
history of a precedent, speedily adopted, re 
modified and finally rejected. It 
a commentary on the relationship 


luctantly 
is, rather, 
between social and economic forces and the 


judicial process 


orthodoxy 
American 


1932 1940, was 


by all segmenis of 


Between and 


under attack 
society. Classical and neoclassical economic 
12 LABOR CASES { 17,059, 310 U. S. 88 (1940) 
‘Gregory, ‘‘Labor Decisions of the Supreme 
Court from 1949 to 1950,"' Proceedings, Amer- 
ican Bar Association Section of Labor Rela 
tions Law (1950), p. 17 
1 LABOR CASES { 17,023, 301 U. S. 468 (1937) 
‘16 LaBpor Cases ‘ 65,062, 336 U. S. 490 
(1949); for a good discussion of this case, see 
NLRB wv. Katz Drug Company, 24 LABOR CASES 
4°67,838 (CA-8, 1953). In Blue Boar Cafeteria 
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SINCE THE SUPREME COURT SAID 
IN THORNHILL v. ALABAMA THAT 
PICKETING IS FREE SPEECH, IT 
HAS GRADUALLY RETREATED FROM 
THAT POSITION. THE AUTHOR IS 
A MEMBER OF THE LAW FIRM OF 
ZELBY & BURSTEIN IN NEW YORK 





like traditionalism in all matters, was 
The ferment of the 


theory 
discredited times was 


reflected 


economi 


in profound, if not revolutionary, 


social, and political changes. Of 


these, perhaps the most significant was a 


oncept of the role of government in 


And government 


new 


economic affairs in all its 


branches responded to the needs of a Capl 


talistic community facing destruction As 


part of the war for survival, the government 


sought to establish a measure of econom« 
between labor and capital in an effort 


parity 
antidote 


class collaboration as an 


Othe 


to promote 
to class wartare rwise, it was believed, 
Company, Inc. v. Hotel & Restaurant Employees 
é Bartenders International Union Local No, 181, 
et al., 22 LABOR CASES ‘ 67,317, 254 S. W. (2d) 
335 (Ks 1952). the Kentucky Court of Appeals 
enjoined peaceful picketing on the ground that 
its objective was to coerce the owner to force 
employees to join a union in violation of the 
Kentucky labor law On October 12, 1953, the 
United States Supreme Court denied certiorari 
Dkt. No, 175 
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workers would be detoured from job pro- 
tectionism to revolutionary trade unionism 
A limited socialization of the state was sanc- 
tioned in order to prevent communization 
of the means of production. To save society, 
the government sought to promiote broader 
participation by all classes in the fruits of 
capitalism. The evolutionary character of 
society was acknowledged, the nonmecha- 
nistic pattern of economic behavior was recog- 
nized and the psychology and sociology of 
a new world of collective action was fostered 
by the acts of the President, the laws voted 
by Congress and the decisions of the Court. 

If Thornhill v. Alabama 
all, it is in this context. 
of the proper relationship between capital 
and labor in a “mixed economy” could no 
more be resolved by reliance upon conven- 
tional legal theories than Say’s “law” * could 
arrest the decline in the price of farm prod- 
ucts. The rights of labor could be promoted 
and a new status for labor achieved only by 
discarding tradition and precedent. While 
the Supreme Court did not and does not 
react automatically or even speedily to chang- 
ing political, economic and social forces, it 
must inexorably accommodate legal principles 
to the pressures for change.° 

The Wagner Act and the civil liberties 
doctrine of picketing were the legislative and 
judicial guideposts for a people suspicious 
of “rugged individualism,” just as the Taft- 
Hartley Act and a revived tort theory of 
picketing reflect the present concern with a 
threatened “laboristic” society 


makes sense at 


Crucial problems 


To be sure, the Thornhill doctrine may not 
the rights enacted 
extended rather 


(even if 
were 


have survived 
in the Wagner Act 
than circumscribed by the Labor Manage 
ment Relations Act) because the identifica 
tion of picketing with constitutionally protected 
Soon 


speech was never wholly approved. 
after Thornhill v. Alabama was decided, there 
was a tendency to limit, if not to disavow, it. 


8g, B. Say, ‘Treatise in Political Economy, 

Book 1, Ch. XV, reprinted in Patterson, Read- 

ings on the History of Economic Thought, pp 
72 


* Lochner v. New York, 198 U. S 45, 75 (d's 
sent by Mr. Justice Holmes); Haines, The 
American Doctrine of Judicial Supremacy (2d 
Ed.); Jackson, The Struggle for Judicial Su- 
premacy; Corwin, Constitutional Revolutton; 
Hand, “Chief Justice Stone's Conception of the 
Judicial Function,"’ 46 Columbia Law Review 
696; Palmer, ‘‘Groping for A Legal Philosophy 
Natural Law in a Creative and Dynamic Age,”’ 
35 American Bar Association Journal 12; 
Frank: ‘‘The United States Supreme Court 
1946-1947,'" 15 University of Chicago Law Re- 
view 1, 19-22; Maclver, The Web wf Govr- 
ernment; Ross, Roads to Social Peace; Laski 
The American Democracy, p. 30. 
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The origin of the civil liberties doctrine 
is found, presumably, in Justice Brandeis’ 
comment that “members of the union might, 
without statutory authorization by a state, 
make known the facts of a labor dispute, for 
freedom of speech is guaranteed by the Fed 


Constitution.” 


eral Z 

This is, of course, dubious support for so 
broad a principle as the Thornhill decision 
enunciates. Justice Brandeis suggested only 
that a state may enact laws insulating peace 
ful picketing against injunctions.” 

In the Thornhill case, the court dealt with 
a law which indiscriminately proscribed all 
picketing in front of any place of business 
Holding that “the circumstances of our times” 
require the full dissemination of facts involved 
in a labor dispute, the Court concluded that 
picketing was “within free dis 
cussion that is guaranteed by the Constitution.” 


the area of 


Since labor disputes are matters of national 
interest, “free discussion concerning the con 
labo: 
indispensable to the 


ditions in industry and the causes of 
disputes appears 
effective and intelligent use of the processes 
of popular government to shape the destiny 
of modern industrial society.” 

Since picketing is speech, then a Statute 
which restricts its free exercise in the absence 
of a “clear and present danger of destruction 
of life or property or invasion of the right of 
privacy, or breach of the peace” is uncon 
stitutional. To be picketing 
regulated and limited by a statute narrowly) 
drawn “to cover the precise situation giving 
” But the Court pointed 
State in dealing with t 


sure, can he 


rise to the danger 
out, too, that “the 
from industrial disputes may 


‘ 
he 


evils arising 
[not } impair the 
right to 
which are matters of public concern.’ 
used te 


effective exercise of the 


industrial relations 


A con 


support 


discuss freely 


trary conclusion could be 
abridgement of freedom of speech and of the 
* Gregory, Labor and the 
Jaffe, “In Defense of the 
Picketing Doctrine,’’ 41 Michigan 
1037; Corwin. The Constitution 
Means Today (1947 Ed.); Teller, ‘‘Picketing 
and Free Speech,”’ 56 Harvard Law Review; 
Dodd, *‘Picketing and Free Speech: A Dissent,"’ 
56 Harvard Law Review 513; Teller, ‘‘Picketing 
and Free Speech: A Reply,’ 56 Harvard Lau 
Review 532; Tannenhaus, ‘'Picketing as a Tort,’ 
14 University of Pittsburgh Law Review 170: 
Restatement of the Law of Torts (1939), Vol. 4, 
Sec. 784: see notes in 28 California Law Review 
353, 38 Columbia Law Review 1521: 48 Yale Lau 
Journal 308. 

* Case cited at footnote 3. 

* Work by Gregory cited at 


Law (2d Ed.); 
Supreme Court's 
Law Revieu 
and What It 


footnote 7 


December, 1953 @ Labor Law Journal 








Of the 58 million women in the popu- 
lation of working age in April 1953, 
19 million, or about one-third, were 
in the labor force. For the two previ- 
ous years, the number of wage-earn- 
ing women exceeded 19 million. In 
1952 the average for the year was 
19.5 million and in 1951 it was 19.3 
million —Women's Bureau, Depart- 
ment of Labor. 





press concerning almost every matter of im 
portance to society. 


It seems perfectly plain that the Court 


applied to picketing the clear-and-present 


10 


danger test. 


Hence, so long as picketing is equated with 
free speech, it cannot be restricted or pro 
hibited by federal or state legislation unless 
the picketer employs words or acts “in such 
of such a nature as 
danger that 
evils” 


circumstances and 

to create a clear and 
they will bring about the substantive 
which the legislature “has the right to pre- 
vent.” Concretely, picketing to 
closed or union shop could not be restrained 


present 


achieve a 
by a law banning a closed or a union shop 
unless it were established that these types ol 
arrangements are “substantive 
against which state or federal legisla 
tures have the right to act. If they 
an injunction against picketing 


union security 
” 

evils 

are not 

such evils, 

for a closed or union shop violates the Four 


teenth Amendment 


So long 
it cannot be enjoined and, presumably, 
restrict the area 


as picketing is equated with frec 
speech, 
a state cannot so narrowly 
labor contest as to impair a 
Moreover, picketing 
speec h itself 


of permissible 
constitutional privilege 
could not be enjoined because 
statute limiting the 


cannot be enjoined \ 


rizht to picket would amount to a proscribed 
prior restraint: 


“If the exercise of the rights of tree speec h 
and free assembly cannot be made a crime, 
we do not think this can be accomplished by 
the device of requiring previous registration 
” Schenck v. U. 8., 47 (1919): see, 
S. 204 (1919) 
Chaplinsky v. State of New Hampshire, 315 
J. S. 568, 571-572 (1942); and dissent by Mr 
Justice Reed in Milk Wagon Drivers’ Union v. 
Meadowmoor Dairies, Inc., 3 LABOR CASES 
51,111, 312 U. S. 287, 318 (1939) 
“nR J. Thomas v. Collins, 9 
* 51,192, 323 U. S. 516, 540 (1945); 


249 VU. S 
also, Frohwerk v. U. 8., 249 U 


LABOR CASES 
see Chafee 


Picketing and Speech 


as a condition of exercising them and making 
such condition the foundation for restrain- 
ing in advance their exercise and from im 
posing a penalty for violating such a restraining 
order. So long as no more is involved than 
exercise of the rights of free speech and free 
assembly, it is immune to such restriction.” ™ 

The 
false and deceptive S an 
slander; for picketing enmeshed in violence, 
sanctions 


which is 
libel or 


remedy against picketing 


action in 


the criminal laws provide adequate 


picketing is speech, a State 


label certain objectives 


Concretely, if 
may not arbitrarily 
illegal and thereby circumscribe speech If 
the contrary were true, the constitutional 
privilege of free speech would be a fiction 
an arbiter of what 


rights 


Each state would become 


constitutes a exercise of the 


proper 


guaranteed under the First Amendment 


What is the 


Conere ss ora 


evil 
legislature 


nature of a substantive 


with which state 


may deal? The decisions, unfortunately, pro 
vide no clear guide. At best, the term may 
be defined as an act or acts which interfere 
with or threaten the rights of sovereignty. 
Thus, the power of Congress to declare and 
maintain public order is 


wage war or to 


an exercise of sovereign powet Congress 
may regulate or even prohibit speech which 
prosecution of the war 


interferes with the 


or endangers the public safety 


“The offense known as breach of the peace 
embraces a great variety of conduct destroy 

ing or menacing public order and tranquility. 
It includes not only violent acts but acts and 
likely to produce 


would have the hardihood to suggest 


words violence in others 
No one 
that the principle of freedom of speech sanc- 
tions incitement to riot or that religious liberty 
connotes the privilege to exhort others to physi 
cal attack upon those 
When clear and present danger of riot, 
with traffic upon the 
liate threat to 


appears, the 


belonging to another 
sect 
disorder, mterference 


public streets, or other imme 


peace, or order, 


state to 


public satety, 


power of the prevent or punish is 


obvious.” 


The 
their 
nomic activities, may prolnbit rioting, lor ex 
since the latter challenges sovereign 


individual states, in the exercise of 


right to regulate some aspects of eco 


ample, 
power. But the states’ power over labor dis 


Free Speech in the United States (1941 Ed.) 
p. 23; Hall, “Free Speech in War Time,”’ 
21 Columbia Law Review 526: and Corwin, 

Freedom of Speech and Press Under the First 
Amendment,"’ 30 Yale Law Journe’ 48 

"Cantwell et al. v. Connecticut, 310 U. § 
296, 308 (1940); see, also Gitlow v. New York, 
268 U. S. 652 (1925) Near 1 Minnesota, 283 
U. S, 697 (1931) 
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putes is not without limitation. Thus, a state 
cannot compel arbitration save in disputes 
involving public utilities or in times of grave 
emergency.” The power to regulate speech 
is even more limited: 

“The right to speak freely and to promote 
diversity of ideas and programs is therefore 
one of the chief distinctions that 
apart from totalitarian regimes. 


sets us 


“Accordingly, a function of free speech 
under our system of government is to invite 
dispute. It may indeed best serve its high 
purpose when it induces a condition of unrest, 
creates dissatisfaction with conditions as they 
are, or even stirs people to anger. Speech 
is often provocative and challenging. It may 
strike at prejudices and preconceptions and 
have profound unsettling effects as it presses 
for acceptance of an idea. That is why free 
dom of speech, though not absolute, Chap 
linsky v. New Hampshire, supra, pp. 571-572, 
is nevertheless protected against censorship 
or punishment, unless shown likely to produce 
a clear and present danger of a serious sub 
stantive evil that arises far above public incon 
venience, annoyance, or unrest. See Bridges 
v. California, 314 U. S. 252, 262; Craig z 
Harney, 331 U. S. 367, 373. There is no room 
under our Constitution for a more restrictive 
view. For the alternative would lead to stand 
ardization of ideas either by legislatures, courts, 
or dominant political or community groups.” " 


The right of free speech is a broad one; 
the limitation has only narrow exceptions : 

“There are certain well-defined and nar 
rowly limited classes of speech, the preven 
tion and punishment of which have never 
been thought to raise any constitutional prob 
lem. These include lewd and obscene, the 
profane, the libelous, and the insulting o1 
‘fighting’ words—those which by their very 
utterance inflict injury or tend to incite an 
immediate breach of the peace. It has been 
well observed that such utterances are no 
essential part of any exposition of ideas, and 
are of such slight social value as a step to 
truth that any benefit that may be derived 
‘from them is clearly outweighed by the social 
interest in order and morality. ‘Resort to 
epithets or personal abuse is not in any proper 
sense communication or information or opinion 
safeguarded by the Constitution and its pun- 
ishment as a criminal act would raise no 
question under that instrument.’ Cantwell v 
Connecticut, 310 U. S. 296, 309-310.” ” 





ls a city mediation agency a good 
investment? In Toledo the answer is 
a definite affirmative. After more 
than eight years of experience, this 
glass and automotive community 


thinks its dividends on a small media- 
tion investment are pretty good.— 
Jerome Gross, “‘Industrial Peace in 
Toledo,’’ National Municipal Review. 





When the Supreme Court invalidated an 
ordinance enacted in Shasta County, Cali 
fornia,” which prohibited picketing, it re 
affirmed the constitutional status of picketing 

“Obviously the facts of a labor dispute in 
a peaceful way through appropriate means, 
whether by pamphlet or by word of mouth 
or by banner, must now be regarded as withir 
that principle of which is 
secured to every person by the Fourteenth 


communication 


Amendment against abridgement by a State.’ 

The dissenting opinion, too, acknowledged 
this principle: 

“Free speech may be absolutely prohibited 
only under the most pressing national emet 
Those emergencies must be of the 
writ 


gencies. 
kind that justify the suspension of the 
of habeas corpus or the suspension of the 
right of trial by jury.” 

And in Milk Wagon Drivers Union of Chi 
cago v. Meadowmoor Dairies," the court enun 
ciated this equally well-settled principle: 


“When speech is set in a 
violence, it is no longer an appeal to reason.” 


framework of 


But the limit on state action was plainly 
declared by the Supreme Court: 

“The scope of the Fourteenth Amendment 
is not confined by the notion of a particular 
State regarding the wise limits of an injunc 
tion in an industrial dispute where thos« 
limits be defined by statute or by the judicial 
organ of a State. A State cannot exclude 
working men for peacefully exercising the 
right of free communication by drawing the 
circle of economic competition between em 
ployers and workers so small as to contain 
only an employer and those directly employed 
by him.” 

When a state later souglit to limit the right 
to organize, Justice Jackson said: 





Wolff Packing Company v. Court o/ 


3 Chas. 
of the State of Kansas, 


Industrial Relations 
262 U. S. 522 (1923). 

“4 Terminiello v. City of Chicago, 337 U. S. 1, 
4 (1949). 
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% Chaplinsky case cited at footnote 10, pp 
571-572. 

Carlson v. People of the State of California, 
316 U. S. 106 (1940). 

Cited at footnote 10 


December, 1953 @ Labor Law Journal 





“Free speech on both sides and for either 
faction on any side of the labor relation is 
to be a substantive and useful right. Labor 
is to turn its publicity on any labor oppres- 
sion, sub-standard wages, employer unfair- 
ness, or objectionable working conditions. The 
employer, too, should be free to answer and 
to turn publicity on the records of the leaders 
or the unions which seek the confidence of his 
And if the employees or 


mien, organizer 


associate violence or other offenses against 
the law with labor’s free spec ch or if the em 
ployer’s speech is associated with discrimina 
tory charges or intimidation, the constitutional 
remedy would be to stop the evil, but permit 
the speech if the two are separable and only 
rarely and when they are inseparable to stop 
or punish speech or publication.” ™ 

lf, then, picketing is equated with speech, 


there may be no abridgement of the right to 


picket unless there is a clear and present 


danger or at least a “clear and probable” ™ 


danger of a substantive evil 


Clearly, then, the civil liberties doctrine ot 
the Thornhill with 


later cases only if closed shops, 


case can be reconciled 
union shops 
and, indeed, traditional organizational ac 
tivities directed to unorganized workers are 


against which the 
but 


awn legislation. Here, diffi 
is palpable: Th but 
whole body of labor law must be dis- 


deemed substantive evils 


state may t itself by appropriately 


the 


alone, 


protec 
narrowly dr 
not rnhi 


d and history itself must be rewritten 


Plainly ‘ the 


equivocal reversal ot 


alternatives are either an uw 
the Ti 
the 


rnlull v. Alabama 


rni doctrine 


or tl pretense that 


hat 7h 


Supreme Court 


Since the Supreme Court h rf, thus tar, 


is rk 


directly and expressly overruled the decision 


irresisti 


| ‘ 


tendency to 


n that case (although it has set up 


i 
ble forces of erosion) there is a 


read into the Thornhill decision the ( 


intention to either limit the identification of 
with speech or ) rez I ketu 
as a special kind of speecl “or this, rel 

laced the 
} 


he rights of employers and employees to 


pu keting 


ANCE 


is p upon Court’s statement that 


tg 
conduct their economical affairs and to com 


pete with others for a share in the pt 


moaiheatlo 
the 


of industry are subject to 


mteresi at society i 


his is but an 


qualification in tin 
which they exist. instance of 
the power of a State to set limits of permissibl: 


contest upon two industrial combatants.” 
'* Cited at footnote 11 
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read as part 


But this statement must be 
of the text: 

“The State in dealing with the evils aris 
(not) 
right to 


ing from industrial disputes may im- 


pair the effective exercise of the 
discuss freely industrial relations which are 
matters of public concern. A contrary con 


clusion could be used to support abridge 


ment of freedom of speech and of the press 
importance 


concerning almost every matter of 


to soc iety.’ 


Phe 


{ ourt 


is that the 


lat picketing is speech and 


inescapable fact Suprem« 


did 


that it could be restrained only where there 


say tl 


and present danger of a substan 


the times the dis 


semination of mformation concerning the facts 


circumstances Of our 


labor union dispute must be regarded as 


ol al 
ithin that area of free discussion that 1s 


guaranteed by the Constitution.” 


4 statement, once again of the facts and 


of the opinion demonstrates the broad sweep 
of the Court’s thesis Vhornhill and several 
other employees of Brown Wood Preserving 
Company 


were on strike and were picketing 
the plant of the 


company There an 
threats or coercion 


was 
absence of violence or 
Section 3448 of the Alaban 
‘Any pet 


le gal CXCUSE 


i State Code pro 


persons who, without a 


son oT 


cause o1 theretor, g 


to or loiter about the premises or place ot 


business of any other person, firm, corpora 


tion, or association of people, engaged in a 


lawful business, for the purp« or with in 


tent ol influencing, perso 


‘ } 
0 I 


oO rad ave 


dealing ved by 
issocia 

r place ot 
business ris, ¢ 
rations, the pur- 
ing with 

el terpri 

a misdemeanor: 
any person 


a om- 


complaint 
prived him 
s¢ mblace 


and 


Dennis, 341 





(1) “The freedom of speech and of the 
press, which are secured by the First 
Amendment against abridgement by the 
United States, are among the fundamental 
personal rights and liberties which are se- 
cured to all persons by the Fourteenth 
Amendment against abridgement by a state.” 


(2) “The freedom of speech and of the 
press guaranteed by the Constitution em- 
braces at the least the liberty to discuss 
publicly and truthfully all matters of public 
concern without previous restraint or fear 
of subsequent punishment.” 


And the Court concluded: 


“In the circumstances of our times the 
dissemination of information concerning the 
facts of a labor dispute must be regarded 
as within that area of free discussion that 
is guaranteed by the Constitution. 


“Abridgement of the liberty of such dis- 
cussion can be justified only where the 
clear danger of substantive evils arises under 
circumstances affording no opportunity to 
test the merits of ideas by competition for 
acceptance in the market of public opinion. 
We hold that the danger of injury to an 
industrial concern is neither so serious nor 
so imminent as to justify the sweeping pro- 
scription of freedom of discussion embodied 
in Section 3448. . .. 


“No clear and present danger of destruc- 
tion of life or property, or invasion of the 
right of privacy, or breach of the peace can 
be thought to be inherent in the activities 
of every person who approaches the prem- 
ises of an employer and publicizes the facts 
of a labor dispute involving the latter. We 
are not now concerned with picketing en 
masse or otherwise conducted which might 
occasion such imminent and aggravated danger 
to these interests as to justify a statute nar- 
rowly drawn to cover the precise situation 
giving rise to the danger.” 

The Thornhill case was accompanied by 
the decision in Carlson v. People of the State 
of California” In that case, the Court dealt 
with an ordinance which prohibited pick- 
eting to induce customers to cease patron- 
izing the struck employer or to persuade 
others to refuse to perform services. The 
Supreme Court held the ordinance uncon- 
stitutional as an abridgement of freedom of 
speech protected under the Fourteenth Amend- 
ment. The sweeping and inexact terms of 
the ordinance were condemned. It was held: 

“Publicizing the facts of a labor dispute 
in a peaceful way through appropriate means, 





» Cited at footnote 16. 
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whether by pamphlet, by word of mouth or 
by banner, must now be regarded as within 
that liberty of communication which is se- 
cured to every person by the Fourteenth 
Amendment against abridgement by a state.” 


Implementing the decision was the opin- 
ion in American Federation of Labor et al. 2 
Swing et al. in which stranger picketing 
Was given protection as an exercise of 
free speech. 

A preliminary injunction had been granted 
by the Illinois court against the picketing. Re 
versing the state court, the Supreme Court 
held: “We are asked to sustain a 
which asserts as the common law ot 
a state that there can be no ‘peaceful picket 
ing or peaceful persuasion’ in relation to any 
dispute between an employer and a trade 
union unless the employer’s own employees 
are in controversy with him.” 


decre¢ 


It was clear that the state could not so 
proscribe picketing for the following reasons: 


“Such a ban of free communication is 
inconsistent with the guarantee of freedom 
of speech. That a State has ample power 
to regulate the local. problems thrown up 
by modern industry and to preserve the 
peace is axiomatic. But not 
essential powers are unfettered by the r« 
quirements of the Bill of Rights. The scope 
of the Fourteenth Amendment is not con 
fined by the notion of a particular state 
regarding the wise limits of an injunction 
dispute, whether these 
statute or by the 


even these 


in an industrial 
limits be defined by 
judicial organ of the state. A state cannot 
exclude working men from peacefully exer 
cising the right of free communication by 
drawing a circle of economic competition 
between employers and workers so small 
as to contain only an employer and those 
directly employed by him. The interdepend- 
ence of economic interest of all engaged 
in the same industry has become a common- 
place . The right of free communication 
cannot therefore be mutilated by denying 
it to workers, in a dispute with an employer, 
even though they are not in his employ. 
Communication by such employees of the 
facts of a dispute deemed by them to be 
relevant to their interests, can no more be 
barred because of concern for the economic 
interests against which they are seeking to 
enlist public opinion, than could the utter 


ance protected in Thornhill’s case.” 


This principle was reaffirmed in Cafeteria 
Employees Union, Local 302, et al. v. Angelos 


213 LABOR CASES { 51,112, 312 U. S. 321 (1941) 
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Courtesy of Monsanto Chemical Company 


et al. There the picketed restaurant was 
operated be the 


Picketing, 


owner without any em 


though orderly and 
impression that the 


en employed by 


ployees 
peaceful, created the 
pickets had previousls 
The 
ployer with being a “Fascist.” 
there was no labor dispute, the 
courts enjoined the picketing 
rhe 
York ce 


there was “no attempt by the State through 


the owner. placards charged the em 
Holding that 


New York 


Court New 
rts on the ground that in this case 


Supreme reversed the 


its courts to restrict conduct justifiably found 
to be an abusive exercise of the right to 
picket. We have before us a prolhit:tion as 
restricted as that which we found to transgress 


state power in A. F oO} L. v. Swing 


Pastry Driver 
Woh 

Thorn 

and 


The decision in Jakery ri 
Helpers, Local 802, IBT et al. 7 
et al 
jull doctrine In 


is a coherent extension of the 
that 
secondary picketing was upheld. The 
Wohl and one Platzman 
peddle rs of baked 
a week and had no employees Che 
working 


case, stranger 
tacts 
were 


were these: 


goods. Both worked seven 
days 
union, faced with deterioration of 
standards, tried to induce them to become 
members to hire part-time 
Wohl and Platzman refused, whereupon the 
union established pickets in the vicinity ot 
a bakery which sold its products to Wohl 


Platzman. Platzman followed by 


and drivers 


and was 


while he was distributing 


The union member explained 


a union member 
his products 
the controversy to the customers and 
picket. The threat, however, 


was not carried out. 


threatened to 


27 Fl S. 293 (1943) 


235 LABOR CASES { 51,136, 315 U. S. 769 (1942) 
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he placards were truthful and picketing 


was peaceful and orderly The trial court 
enjoined the union from picketing the sup 
pliers and customers of Wohl and Platzman 
ind the New York Court of 
attet that 


between the 


\ppeals affirmed 
was no “labor 

union and Wohl 
Platzman, as self-employers. The Supreme 
reversed on. the that the 
labor dispute as defined by 
con- 


deciding ther« 


dispute” and 
Court ground 
existence of a 
state law is not material and that the 
titutional right of picketing is superior to 


any state law which narrowly defines a 


labor dispute 


“One need not be in a ‘labor dispute’ as 
defined by 
the Fourteenth 


a labs T 


state law to have a right under 


Amendment to express a 


grievance in matter by publication 


unattended by violence, coercion, or con 


duct otherwise unlawful or oppressive 


Che Court again plainly identified picket 


speech and the special speech 


does not 


ing with free 


character of picketing attenuate 


the privilege of its exercis« hus, Justice 


| 


Douglas, concurring, said 


“Wie 


a coercive 


recognized that picketing might have 
effect: ‘It that effective 
means of advancing publi 


may be 
exercise of the 
knowledge may persuade some of those reached 
into advantageous 
establishment 


to retrain trom entering 


relations with the business 


which is the scene of the dispute 


| 


“Picketing by an organized group is more 


than free speech, since it involves patrol of 


and since the 
induce 


a particular locality very 


presence of a picket line may actio1 


of one kind or another, 


of the 


quite irrespective 


nature of the ideas which are being 


disseminated Hence those aspects ol pick 


eting make it the subject of restrictive 


regulation 


since ‘dissemination of mtormation 


“But 
‘ 


concerning the facts of a labor dispute’ is 


constitutionally protected, a State is not 


free to define ‘labor dispute’ so narrowly as 


indirectly what it may not 


That 


has done 


to accomplish 
accomplish directly seems to me to 


be what New York here 


The process of refinement of the Thornhill 
appears tor the time in Milk 
IVagon Drivers Union of Chicago v. Meador 

Dairies, Inc™ The Supreme Court 


decision of the 


decision first 
moor 
affirmed a 
of Illinois 


Supreme Court 


which sustained an injunction 


Milk 


had protested against the vendor system of 


against the Drivers Union. The union 


* ited at footnote 10 





distributing milk in Chicago by taking vio 
lent action against Meadowmoor and an- 
other dairy using the vendor system and 
against retail stores receiving milk from the 
owner-drivers. There was evidence of con- 
siderable violence, beating of strike break- 
ers and drivers, window smashing, bombing, 
and the like. The Court claimed that it 
did not “qualify the Thornhill and Carlson 
We reaffirm them. They involved 
statutes broadly prohibiting all picketing 
near an employer’s place of business.” But 
it concluded that a state “can authorize its 
courts to enjoin acts of picketing in them 
they are enmeshed 
violent conduct 


decisions. 


peaceful when 


contemporaneously 


selves 
with 
which is concededly outlawed.” 

In his Justice Black 
out that the injunction was sustained by the 


dissent, pointed 
Illinois courts solely on the ground that 
“it was illegal for a labor union to publicize 
the fact that it was believed that a cut-rate 
business system was injurious to the union 
and to the public, since such publicity neces 
sarily discouraged that system’s prospective 
purchasers.’ 

Justice Black rightly suspected that the 
Court was reviving the illegal object or tort 
test of picketing. 

Vilk 


Summarized, the essence of the 


IVagon Drivers’ case is this: 


(1) Thornhill v 
is, picketing is free speech 


Alabama is still law, that 


(2) Picketing in a context of violence 
loses constitutional status and is no longer 
free speech. 

(3) The prohibition against picketing is 
confined only to the area where the violence 
or coercion occurred 

(4) The illegal-means test is revived as a 
criterion to determine the constitutional 
limits of picketing 
created the first 
decision in 


If the Meadow moor cas 
slight breach in the wall, the 
Carpenters & Joiners Union of America, Local 
No. 213, et al. v. Ritter’s Cafe,* was the Tro 

The f are simple. Ritter 
agreement independent 


tacts 
with an 
construction ot 


jan horse 
made an 
contractor, Plaster, for the 
a building which had no connection with the 
former’s restaurant. In the performance of 
this work, Plaster employed only nonunion 
carpenters and painters. The employees at 
Ritter’s Cafe were members of the Hotel 
and Restaurant Employees International Al- 
liance. Everything was peaceful at the cafe 
since neither the restaurant employees nor 
722 (1942) 


25 LABOR CASES § 51,137, 315 U.S 


798 





It is impossible to isolate the effect 
of a pension plan on employee mor- 
ale or efficiency as a retirement pro- 
gram is only one segment in a suc- 
cessful employee relations system. 
However, the Bell Telephone System 
has one of the oldest pension plans 
in existence, and its employees have 
good length-of-service records. For 


men it is three times and for women 
twice the average for other indus- 
tries. —Employee Benefit Plan Review 





and carpenters had 
Moreover, no con 
pertormed im 


But to com 


the umion of paimters 
any quarrel with Ritter. 
struction work was being 
connection with the restaurant 
pel Plaster to employ union labor, the mem 
and carpenters union 
The first 
being untair to. the 
The wording 
indicate that Ritte 
contractor who engaged 
As a result of the pick 


business declines 


bers of the 
Ritter’s Cafe 
Ritter 
and 


painters 
pu keted placard 
charged with 


carpenters jyomers was 
thereatter 


mploy ed a 


changed to 
had 
nonunion laborers. 
Ritter’s restaurant 


eting, 

The Texas Court of 
joined the picketing at the 
decree, however, prohibited neither picket 


Civil Appeals e1 


restaurant; the 


ing at the building being constructed by 


Plaster nor the use of any other means to 


the dispute. Opposing the injune 


union claimed that the picketing 


publicize 
tion, the 

was constitutionally protected as free speech 
Court, confronted with tl 
decision in the Il’ohl case, 
distinctions. In the Hohl case, 


The Supreme 
proceeded to dri 
several t] 
Court had refused to enjoin the picketing of 
ot the re 


because the “business 


directly 


retailers 


tailers was involved in the 


retail establis! 
would 


matter ot 


dispute. In picketing the 
ments, the union members only 


following the subject dispute 
Ritter case, the Court held, there 


between the 


But in the 


was no industrial connection 


business and the construction at Rit 


And then the 


cate 
ter’s 
the boom: 


home, Court lowered 


¢ 


‘As a means of communicating the tacts 
of a labor dispute peaceful picketing may be 
a phase of the constitutional right of free 
utterance.” 


And the Wohl 


this 


decision 1s rationalized 


Way 
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“The dispute there [Wohl] related to the 
under which bakery 
delivered to 


products 
retailers. The 
therefore di 
In picketing 
union 


conditions 
sold 


business of the 


were and 


retailers was 
rectly involved in the dispute 
the retail establishments, the mem 
would only be following the 
ject-matter of their dispute Here 
a different The dispute 
the labor surrounding the 


bers sub 
we have 
situation, concerns 
conditions 


building by a 


con 


Struction of a contractor 


Texas has deemed it desirable to insulate 


trom the establishment which 


ndustrially 


dispute an 
has no connection with the dis 
attempted to protect 


buildir 


petitioners 


pute. Texas has not 


business enterprises ot the 


Plaster, 


other 
contractor, who 1s the 
eal adversar,”.. 

As for 


WING, 


hederatiwn f | 


the Court asserted that it 


American 
Was not 


“contronted here with a limitation upon 


speech in circumstances where there exists 


an ‘interdependence of economic interest of 


all engaged in the same industry’.” 


The theory of the decision as explaines 


1y Justice Frankfurter, was that the state 


could properly declare that “its general wel 
fare would not he served . 2 ntroversy 


aco 


between a contractor and building workers 


is the were permitted to bring 


unions 


» bear the full weight of familiar weapons 


of industrial combat against the restaurant 
which, as a business, has no nexus 


hap 


business, 
which 
hie 


with the building dispute but 


pens to be owned by a person w { 


»~contrac 


with the builder.’ 
W hile 


principle that 


there is no outright disavowal ot 


picketing is free speec] 


even where the communication “does not 
concern a dispute between an employer and 
those directly employed by him,” Justice 
Frankfurter suggests that a 
reasonable regulations in behalf of the 
And he adds that 
state to “confine the 
sphere of communication to that 


But even if picket 


state may “1m 


DOSE 


community as a whole.” 


reasonable for a 


ff #41¢ 
directly 


related to the dispute.” 


ng be so restricted, there is left “ope 


to the disputants other traditional modes 


’ 
of communication 


Thus, in the Ritter case there is imposed 


on picketing, as free speech, a restriction 


which appears nowhere in any case relating 


speech, namely, a restriction on the 


to tree 


area (not the times or circumstances) 1 


which the speech may be communicated 


Justice Black, in his dissent, pointed out 
that the injunction had been granted by the 


Cited at footnote 21 


Picketing and Speech 


Texas Court “not because of anv law di 


rectly aimed at picketing as such 


nor to prevent violence, disorder, breach of 


the peace, or congestion ot the streets Phe 


mmediate purpose of the injunction was to 


frustrate the union’s objective of conveying 
information to that part of the public which 
respondent's place of busi 


which the Court 


came near the 


an objective below 


d was a violation of the Texas anti 


laws.” 


trust 


The injunction, theretore, was issued, ac 


Justice Black, because of injury 
thar he 


cording to 


to respondent’s business rather 


that the 
traditional 
S< line uler 7 


Replying the argument untor 


resort to othe modes o 


could 


communication, the Court cites 


State in which it was held that “one ts not 


1 fis 


liberty of ex 
places abridged o1 


exercised it 


t of the Ot; 


me, but many 


ipon peaceful picketing Re; 


numbers, quietness, truthful placare 
, 
YTess ahha ct 


hours and 


suitable 


ress 


proper limitations, not destruct 
it te ell t labo ithculties 
required.” 


He concluded 


conclusions 


behind 
this case 
bar from 

not part of 

Vhe decision 
stitutional protection 
tsicke an 


from workers ot 


industry te | i a labor 
civil 


troversy b o long as 


government function normally 


such a 


spec his unwarranted.” 


tor ne protectr t its citizens, 


limitation upon 
Thornhill 
approved, critics 
(1) pick 


economie 


bell tor the 


entirely 


basi rounds 


eting 1s ! all; it is 


pressure absence of just cause, 


amounts té nterterence with the 


employer's economic (property) rights; (2) 


while picketing is a species of speech, it is 


speech plus coercion; (3) picketing may be 


nly to the degree 


hold 


tl Supreme Court 


permitted by 
that 
legislative 


carried on 


the state; t otherwise requires 


usurp the 
147 (1939) 


799 


2 LABOR CASES { 17,049, 308 U. S. 





authority of the state and invade states’ 


rights. Thus, one writer said: 

“In affixing to picketing the ‘freedom of 
speech’ label, the Court has given this term 
not only a new application but a new ex- 
The picketer’s audience is 
and when it 
interierence 


tension. 
frequently an importuned one; 
is, the picketer’s right is an 
with the rights of other people, not a com 
plement thereof, as is the right of persons 


s 


addressing those who come to hear them.’ 


And before Giboney decisions of various 
courts’ narrowed the doctrine so that the law 


was roughly this: 

(1) Picketing is a species of free speech 

(2) Picketing is free speech plus economic 
coercion, and hence subject to limitations 
As a consequence, it is constitutionally pro- 
tected only (a) if its sole purpose is publicity 
and communication, rather than interference 
with an employer’s economic activity, and 
(b) if it does not offend the state’s defini- 
tion of permissible economic contest. 


(3) A state may legislatively weigh the 
relative benefits between picketing as pub- 
licity and the right to carry on business 
free of interference by labor. By character 
izing certain objectives as illegal, picketing 
may be enjoined so long as the legislative 
mandate is embraced in the police powers 
of the state. 

(4) The test 
has limited application, since, if picketing 
were free speech in the way that 
political speech and written communication 
are free speech, picketing in all cases, except 
where violent or enmeshed in violence, could 


“clear and present danger” 


Same 


not be enjoined under the inhibitions of the 
Fourteenth Amendment. Only action by 
the state to prevent a breach of the peace 
would be permitted. 

Then came Giboney 

The issue as 
concerned “the 
state to apply its antitrade restraint law to 


Justice Black 
power of a 


defined by 
constitutional 


labor union activities, and to enjoin union 
members from peaceful picketing carried 
on as an essential and inseparable part of 
a course of conduct which is in violation of 
the state law.” 

The membership of the union included a 
large number of retail ice peddlers who 
drove their own trucks selling ice from 
door to door in Kansas City. The union 
started a drive to induce all nonunion ped- 
dlers to join. Most nonunion peddlers re- 


** Work by Corwin. cited at footnote 7. 


800 


join and the union thereupon 


to obtain 
wholesaler-distributors that 


tused to 
attempted 
Kansas City 


from all 
they 


agreement 
would not sell ice to nonunion peddlers. 
All distributors, except the Empire Storage 
& Ice Company, When Empire 
persisted in its refusal, the union picketed 
its place of business. Clearly, the object of 
the picketing was to compel the employer to 
selling ice to nonunion peddlers. 


agreed. 


CCasf 

Under Missouri law, such an agreement 1s 
by fine and imprison 
offender to triple 


a crime punishable 


ment and subjects the 


damage suits. Approximately 85 per cent 
of the truck drivers working for Empire’s 
members and they 


irom 


customers were union 
to deliver merchandise to or 
Empire’s busi 


refused 
Empire’s terminals so that 
declined 


ness drastically 


Empire instituted suit for an injunction 
charging that the efforts of the union to re« 
strain it from selling to nonunion peddlers 
was a violation of the Missouri statute. The 
union contended that there was a labor 
dispute and the picketing protected 


under the First and Fourteenth Amendments 


was 


The state court granted an injunction on 
the ground that the union’s activities were 
unlawful and the 
picketing for such unlawful purpose did not 


injunction “to prevent 


contravene right of free speech.” The 
Supreme Court affirmed the decision of the 
Missouri court on the following grounds 


(1) States “have constitutional power to 
prohibit competing dealers and their aiders 
and from 


freedom of trade.” 


abettors combining to restrai 


unions have no 


laws 


(2) Labor “peculiar im 


trom against trade restraint 


to exalt all labor union 
conduct in restraint of trade upon all 
control would greatly reduce the traditional 
powers of thei 
omy and might conceivably make it impossible 
for them to enforce their anti-trust laws.” 


munity 
combinations 

State 
econ 


States ove! domestic 


(3) There was no labor dispute since “the 
sole immediate object of the publicizing ad 
jacent to the premises of Empire, as well 
as the other activities of the appellants and 
their allies, was to compel Empire to agre: 
to stop selling ice to non-union peddlers.” 


Accordingly, Justice Black held that “the 
constitutional freedom for speech and press 
[ does not] extend its immunity to speech 
or writing used as an integral part of con 
duct in violation of a valid criminal statute.” 


*° Case cited at footnote 4. 
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In the interests of good labor rela- 
tions, it’s time we reviewed our union 
agreements from the standpoint of 
understandability. In most of them 
there's far too much legalistic phrase- 
ology.—Thomas C. Kent, ‘Put Con- 
tracts in Plain English,"’ Personnel 
Journal (November, 1953). 





hen proceeds to restate the 


Che opinion 


it doctrine lo begin with, the 


state may set the “limits 


test open to industrial cor 


conditions 


trav 


the Gthoney 


lustrial union could proper! 
Brotherhood of 
Helpers 
CASES 


Teamsters 
Local 
{ 65,763 


International 
Warehousemen 4 
Hanke, 18 LABOR 


haufleurs 


09, et al ] 


Picketing and Speech 


was a frontal attack 


The 
on the 


Giponey 
Thornhil 
by three assaults which have either destroyed 
the 
the possibility of recovery 
In the H 
the Four 


“trom ot the 


opinion 


doctrine. This was followed 


doctrine or, at least, routed it beyond 


” the issue was whether 


mke case, 


Amendment bars a state 
prohibit 


the 


injunction to 


conducted by 


picketing of a business 


owner himself without employees in ordes 


to secure compliance by him with the ce 


mand to | om 


Hanke 


a umon shop ‘: 


and hi h sons operated an 


accessories busi 
7 Dhers 


Aut: 


iad s ned al 


were 


of the mobile 





Cline entailed restriction upon communica- 
tion that the unions sought to convey through 
picketing, it was more important to safe- 
guard the value which the State placed upon 
self-employers, leaving all other channels 
of communication open to the union.” 

It is significant to note that there was 
no statute which declared a public policy 
favoring the preservation of small entre 
preneurial units to labor organization, In- 
stead, the election between the right to 
picket and the right to conduct a business 
without interference by labor unions was 
made by the Supreme Court of Washing- 
ton. Said the Court 


“We cannot conclude that Washington, 
in holding the picketing in these cases to be 
for an unlawful object, has struck a balance 
so inconsistent with traditions of a 
free people that it must be found an uncon 
stitutiona] choice. Mindful as we are that 
a phase of picketing is communication, we 
cannot find that Washington has offended 
the Constitution.” 


roe sted 


Either the legis 
establish illegal 
and once a 
acts for a 
improper, 


The lesson is obvious: 
lature or the courts may 
purpose tests for picketing 
Court determines that a union 
purpose judicially declared as 
picketing may be banned. 

Attempting, with little success, to ration- 
alize this decision with the decisions in Swing 
and Wohl and Angelos, the Court said: 

“In those cases we hold only that a State 
could not proscribe picketing merely by 
setting artificial bounds, unreal in the light 
of modern circumstances, which constitutes an 
industrial relationship or a labor dispute.’ 

Justice Minton, in his dissent, points out 
that the decrees here enjoined picketing that 
was peaceful: 

“But because Wisconsin 
picketing, and not thereby encroach upon free 
dem of speech, it does not follow that it could 
forbid like picketing; for that might involve 
conflict with the Fourteenth Amendment.” 

In short, Justice Minton that the 
Court could not now, at this late date, deny 
the identity of picketing with free speech. 

Hughes, et al. v. Superior Court of Cali 
fornia for Contra Costa County," like the 
Hanke case, gives short shrift to the free 
speech thesis. There, members of the “Pro 
gressive Citizens of America” demanded 
that Lucky Stores hire negro employees in 
proportion to the number of negro patrons. 
When the store refused, the defendants pro- 


could permit 


said 


"18 LaBpor Cases 


(1950). 


802 


€ 65,762, 339 U. S. 460 





The law is the last result of human 
wisdom acting upon human experi- 
ence for the benefit of the public. 

—Samuel Johnson 





to picket the store with placards 


ce eded 


which truthfully announced the dispute. A1 


was dts 
were 


which 
defendants 


injunction was issued 
garded. ‘Thereafter, the 
found guilty and were fined and imprisone: 

The stated by Mr 
Frankfurter, was this 

“Does the Fourteenth Amendment of the 
Constitution bar a State from use of the 
injunction to prohibit picketing of 
of business solely in order to secure com 
pliance with a demand that its employees 
be in proportion to the racial origin of its 
Such is the broad 


question, as Justice 


a plac t 


then customers ? ques 


tion of this case 

The Supreme Court of held 
that picketing to compel the employment of 
customers 


California 


negro 


pursued in a 


proportionate to 
though 


negroes 
was unlawful, even 
lawful manner, because it violates the state’s 
policy of prohibiting discrimination in hiring 
and employment. According to the Supreme 
Court, if such picketing were protected, it 
would “inevitably encourage use of picketing 
to compel employment on the basis of racial 
discrimination. In disallowing such picketing 
States may act under the belief that other 
wise community tensions and conflicts would 
be exacerbated. The differences in cultural! 
traditions instead of adding flavor and va 
to our common citizenry might well 
hostilities by leave of law 


riety 
be hardened into 
The Constitution does not demand that the 
element of communication in picketing pre 
furthered by its use 


vail over the mischief 


in these situations.” 

The Court then pointed out 

“But while picketing is a mode of con 
munication it is inseparably something more 
and different. Industrial picketing ‘is more 
than free speech, since it involves patrol ot 
and since the very 
line 


locality 
a picket 
tion of kind o1 
spective of the nature of the ideas which are 


a particular 


presence of may induce a 


one another, quite irre 
being disseminated’.” 

Again the Court stated that the objective 
for which picketing may be carried on may 
be defined by a state 
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rhe California Supreme Court suggested 
i distinction between picketing to promote 
discrimination, as here, and picketing against 
assumed fot 


without de 


discrimination ‘It may be 


the purposes of this decision, 
that if 


protest it 


such discrimination exists 


ciding, 

picketing to would not be tor 
unlawful objective.” 32 55, 
P. 2d at 888. We 
Due Process Clause as precluding Cali 


cannot construe 


ornia from securing respect tf 


ainst involuntary employment 


es by prohibiting systematic picketing 


at would subvert such policy 


Finally, the Court held that the mere tact 
1 1 


e€ poncy 18 expressed by { 


courts 
han by the legislature 
yurt’s conclusion was 


may rely tor the 


policy of a State 


1 


ommon good on the free play of conflict 


nterests and leave conduct unregulated. Ce 


trariwise, a State may deem it wiser pr 


] ; 
» regulate. Regulation may 
f legis! : r. restraint 


or | | o the ad hoc 
SS, « , common law mode o 
restrail t trad Kither me 
uutlaw an end not in the public 1 
merely address itself to the obvious means 
end The or | regulat 


] 
I 


toward sucl 
take and its scope are surely matters 

y and, as such, within a State’s choice 

involved organiza 


Here, the 


employer and re 


71 ast 


picketing 


vering its employees 


he emp! V« agreed to permit thie union's 
representative to speak with is employees 
the union failed to sign up any mem 


the employer s nt n its 


ded t picke 


picketit 


present employees to join t 
condition of continued emp! 
n 
The employer 
und that he 
jon the union 


mplovee 
refused withdraw 
unction was granted 


Washington 


yom of retTuse to 


Under the laws of 
lovee 1s free to 
union without coercion by the 
Unlhke the statuts 
ase, the Washington law 
Sanctions 


held 


involved in 

did no rovide 
for criminal msequ v, the 
Supreme Court 
International 


LABOR CASES 


* Building 


inion, etc 1 


Service Emplovees 


Gazzam 18 


Picketing ard Specch 


lawtul purpose is m rm 


‘Picketing of an 


him to 


employer to compel 


coerce his employees’ choice ot a 


bargaining representative is an attempt 


induce a transgression of this 


policy, 


he State here restrained the advocates ot 


transgression trom turther action with 


aim.’ 


And the I 1 ‘ the 


case was controlling 


‘In that case this Court struck down the 


State’s restraint of picketing based solely on 


tiie ce t an employer employer rela 


Ip An adequate basis for the instant 


is the unlawtul objective of the pick 


namely, coercion by the employer of 


employees’ selection of a_ bargaining 


it picketing tor any 
hibited by 


State has 


ative Peaceful 


absei 


rable wud 


yectives 


conclusion draws 

recent Cases I hie 

ly as a histori 

hectunihe {The End] 

65,764, 339 I S. 532 (1950) reh'g den. 339 
S. 991 (1950) 
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Income Tax Impact on Profit-Sharing 


LETTING EMPLOYEES IN ON THE PROFITS THROUGH A TRUST 
CALLS FOR CAREFUL CONSIDERATION OF TAX REGULATIONS. 
THIS PAPER WAS DELIVERED TO THE COUNCIL OF PROFIT- 


SHARING INDUSTRIES IN BOSTON ON NOVEMBER 13, 


1953 





The opinions expressed in the article 
are the author's and not necessarily 





those of the Internal Revenue Bureau. 
HEN WE TALK about profit-sharing 
plans under the income tax regulations 


we are talking about trusteed plans. It is 
not that plans are frowned upon 


they have 
considerations are 


cash 


decided advantages—but special 


| 


tax provided for plans 


of deferred compensation. For profit shas 
ing, that means a plan under which an em 
ployer makes his contribution to a trust 
funds are accumulated thereunder 
fixed 
attair 


pr 10T 


and the 


for subsequent distribution after a 


number of years—at least two—the 


ment of a stated age, or upon the 


occurrence of some event such as illness, 


disability, 
of employment.’ 


retirement, death or severance 


Exemption from tax is provided unde 
Section 165 (a) of the Internal 


Code for a “trust forming 


Revenue 


part ot a stock 
profit-sharing plan of 


benefit of 


bonus, pension, of 


an employer for the exclusive 


his employees or their beneficiaries” if the 
plan meets the requirements of such section 
The employer's deduction for contributions 


under a qualified stock bonus or profit 


sharing plan is governed by Section 23 (p) 
(1) (C) of the Code which provides tor a 
deduction, under certain conditions and 


within specified limits, “if the contributions 

Note: For the benefit of those who may be 
unfamiliar with tax publications of the United 
States Treasury Department and the Internal 
Revenue Service, the sources referred to in the 
footnote abbreviations of the accompanying 
article are as follows: Code—lInternal Revenue 
Code; R. A Revenue Act; T. D.—Treasury 
Decision: I. T.—Income Tax Unit Ruling: P. S 

Pension Trust Service; I. R. B.—Internal Rev- 
enue Bulletin: C. B.—Cumulative Bulletin of 
I. R. B.; Mim Mimeograph; Rev. Rul Rev- 


804 


are paid into stock bonus 


sharing trust.” 
The mere i 


does not give it trust 


if an employer purchases a group annuity 


contract directly from an insurance com 


pany under a pront sharing arrangement he 


l fit-sharing 


does not have a_ pre whicl 
sectiol 


can qualify under 


though it meets the requirements 
in all other 
a deduction under 


for premiums paid 


nor is he entitled 
(p) (1) (C) 


group annuitt 


respects, 


Section 23 


under the 


contract This does not necessarily meat 


that units of retirement benefits cannot be 


purchased under a qualified profit-sharing 


Che 


In a group annuity contract 


plan trustee may invest tru 


manner as he might do ut 


individual contracts * and units 


retirement benefits are allocated 


pants on the basis of the credits stan 


in the individual accounts It is impor 
that the 


rather than by an art 


allocation be made in this man 


angement under 
the benefits pavable to the emplovese 


| 


required contributions by the 


be determined ially If 
pensior 


employer 
actual 
will be considered a 
than a profit-sharing plan 


4 


Profit-Sharing Plans 
with Cash Payment Features 


The provisions of Sections 165 (a) and 
- 


23 (p) (1) (C) relate to trusteed profit 
United 


Reports 


citations are to 
Tax Court 


enue Ruling Case 
States Tax Cases and CCH 
' Code Sec 
2 Sec, 29.165-l(a) of Regs. 111 
T. D. 5422, 1944 C. B. 218 
P. S. No. 11, dated August 10, 
‘I. T. 3660, 1944 C. B, 136; incorporated in 
Sec. 29.165-1(a) of Regs. 111 by T. D. 5422, 1944 
C. B. 318. See also the next to the last sentence 
of Sec. 23(p)(1)(C) of the Code. 


165(a) 


as amended by: 


1944 
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quirements of Section 165 (a) 


the 70 and &O per cent provisions 


(A) of such sectiot 
empl yvees 


Similarly, 


Plans 


By ISIDORE GOODMAN 
Chief of the Advisory Section, 
Pension Trust Branch, 

Internal Revenue Bureau 





SO UU 


$3000 


Lec 
terres 


subsequer 


What 


Tey 1 
huUCctIOn 

xample, 
determining 


‘Sec. 29.23(p)-10 of 


Profit-Sharing Plans 





in a particular year, since employees have 
an annual right of election to come in or 
stay out of the trusteed portion there is no 
way of determining the continuance of such 
coverage and that fact precludes the issu 
ance of an advance ruling that the plan 
qualifies. 


Integrated Profit-Sharing Plans.—A prac 
tical approach to the problem of making 
current cash payments to some employees 
and providing deferment for others may be 
through the use of an integrated plan. A 
satisfactory classification may be established 
consisting of employees earning in excess 
of a specified amount under a plan which 
may be held to be integrated with the Old 
Age and Insurance benefits 
under the social security program 


Survivors’ 


Integration is a of correlating 
two separate objects or systems with like 
to effect the appear 


process 


characteristics so as 
ance Of unification. It is important that 
the characteristics of both be similar. The 
Old Age and Survivors’ Insurance benefits 
are definitely determinable. Similarly, a 
pension plan which is intended to qualify 
under Section 165 (a) must provide for 
definitely determinable benefits." 
quently, the benefits under such a plan may 
be integrated with the Old Age and Sur 
Insurance benefits.’ A qualified 
profit-sharing plan, how 


( :" msec 


vivors’ 
Section 165 (a) 
ever, must not provide benefits which can 
be determined actuarially.” It is based on a 
definite predetermined formula for deter 
mining the profits to be shared and a defi 
nate predetermined formula tor distributing 
the funds under the plan.° 
Consequently, we with 
unlike characteristics 
grated 

And 
grate a profit-sharing plan. 
barrel of apples which becomes infiltrated 
turn the barrel 
until the 


accumulated 
have two objects 


they cannot be inte 


now for an anomaly—how to mte- 


If you have a 
with sand ove! 
on a sieve and 
pours out and you have apples left—or you 
might have applesauce. So it is in attempt 
ing to even out the peaks of business during 
valleys of 
whole, 


you can 


shake it sand 


profitable and the loss 


Considering 


years 
business as a 
a straight line 
average. 


years, 
over a long enough period, 
mav be drawn which denotes an 
Based on such an average, profit-sharing 
contributions may benefits 
which in turn may be integrated with the 
Old Age and Survivors’ Insurance benefits. 


be equated to 





The economic contest between em- 
ployer and employee has never con- 
cerned merely the immediate dis- 
putants. The clash of such conflicting 
interests inevitably implicates the 
well-being of the community. Society 
has therefore been compelled to 
throw its weight into the contest. The 
law has undertaken to balance the 
effort of the employer to carry on his 
business free from the interference of 
others against the effort of labor to 
further its economic self-interest. And 
every intervention of government in 
this struggle has in some respect 
abridged the freedom of action of 
one or the other or both.—Mr. Justice 
Frankfurter, in Carpenters and Join- 
ers Union v. Ritter's Cafe, 5 Labor 
Cases 9 51,137, 315 U. S. 722. 





The process is rather strained and tortu 


ous but this is the approach if it is going 
Che 
factors applicable to an 
plan. A 
there is a definite 
the benefits under the 


usually is no contribu 


to be done at all start is with the 


integrated 
budget 


pension 


pension cost is a item; 


commitment to provide 
plan. ‘True, if there 
are no profits there 
enough to make the 


plan is 


tion, but there may be 


contribution and as long as_ the 
continued it must be fed by contributions 
will die of 
if the plan is retained the 
even though the business may be hard put 
therefor Xs benefits 


there, they can be 


or it starvation. Consequently, 


benefits continue 


to pay long as the 


under the plan are com 


pared with retirement benefits under the 


social security program and the two may be 


integrated. In a profit-sharing plan, how 


ever, no contribution is required unless 


there are sufficient profits against which th« 
There 


is no commitment to pay for benefits. The 


contribution formula can be applied 


commitment is to make contributions only 


and if sufficient profits 


contributions, 


when there are 


Consequently, what such 
with the 
form ot 


here is, therefore, no basis 


which fortunes of business, 


will buy in the 


vary 
benefits cannot be 
predetermined 
of comparison with definitely determinable 
retirement benefits 





© Sec, 29.165-1(a) of Regs. 111, 2d par. 
* Mim, 6641, 1951-1 C. B. 41. 
5 See footnote 6. 
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If, however, a business is viewed in retro 
spect, and accepting the premise that what 
is past is prologue, an average of anticipa 
tory profits can be computed and a deter 
mination can be made as to the amount of 
retirement 


contributions 


benefits which can be provided 


with based on such average 


if the assumed factors remain unchanged 


That is a lot of “ifs” and assumptions, but 
there it is 


this basis a profit-sharing plan ap 


pears in the 


On 


a pension plan of the 
Such 


guise ot 


money-purchase type a plan may be 


with benefits based 


after the 


integrated respect to 


on service meception oi the plan 
if the 


exce? d 


rate of employer contributions does 


not one fourth of the basic rate 


integration under a 


plan.” Such 


applied for 

fixed benefit 
an excess plan in which the 
level is $3,600 a year 
fourth 9% 


purposes 
basic rate for 


minimum com 


pensation is 374% per 
cent At one 


a money-purchase 


per cent 18 ap 
pension plan 


is, the employer contributions do 


plicable to 
That 


exceed 9% 


not 


per cent oft each employee's 


compensation in excess of $3,600. Similarly, 
maximum applicable te 


$3,600 


9% per cent is the 


a profit-sharing plan integrated at 


he concept ot integrated pront sharing 
plans rests on a nebulous foundation. The 
It is like 


he is 


idea is predicated on an average 
centenarian that statistically 
buried He 


wants to continue 


telling a 
dead and should be is, however, 
alive, and he 


with the 


very much 


on So it is average If every 


employer's conformed 


to the 


profits experience 


average the situation would be ideal 


and there would be no problem about inte 


grating a profit-sharing plan. But there are 


centenarians and infantile deaths in business 


just as with mortals There are 


the 


evened out on a 


pronts 


cases in which over-all profit-and-loss 
effect will be 


but are also those which follow 


line 


dia 


pos 
contemplated result will be 


straight 


there 


gonals or zigzag in devious ways Che 


sibility that the 


produced in the 


average case does not take 


care of the individual case ( onsequently, 


the integration approach to proht sharing 


plans is hedged with limitations and con 


ditions, namely 
(1) The 
plan involving integration with the Old Age 


and benefits; 


employer must have no other 
Survivors’ Insurance 
2) The profit-sharing plan must provide 
benefits only upon retirement or separation 
trom service; 


footnote 
footnote 


cited at 
cited at 


” Mim. 
Mim, 


par 
par. 19 


‘ 
‘ 


Profit-Sharing Plans 


j 


3) All must be allocated 


on a nondiscriminatory basis; that is, equal 


contributions 


allocation across the board, such as in direct 
proportion to compensation in excess ot the 
minimum level without weighting for years 
ot service; and 


(4) 


tions 


amount of employer contribu- 
forfeitures allocated to partici- 
year than 


basic integration benefit rate 


Che 
plus 
in any must be no greater 
one tourth the 
applied to the actual compensation in excess 
of the minimum compensation level, that is, 
ot 37! or 9% cent, in a 


4 per cent, 


$3,600 excess plan, allocated on the 


per 
basis 


f compensation over $3,600 


here ar« certain exceptions TH mite 
grated pront sharing plans which have been 
May 3, 1951, the date 


current 


in existence prior to 


of promulgation of the integration 


Tiiinyie wv 


Weighting for Years of Service.—Cer 

into the 
Che 

which 


weighted 


pension features are incorporated 
Structure in some cases 
involved is one in 


profit-sharing 
type ot plan here 
7 

allocations are 
lhe 
employee has, the greater is his 
Such 


the profit-sharing 


lor years Of service mere service an 
proportion 
plans are 


prot 


plan 


ite imterest in the 


at times referred to as retirement 


weighting tactor, 
not 
profit-sharing el 
pront 
field 


may 


plans If 


a pensiol feature, 1S potent 


dilute the 


ments, the plan may qualify as a 


sharing This too, however isa 


plat 


vhich must be entered gingerly—vou 


»so tar but no further 


There are various types of weighted 


plans It such type, 
participation credits are pr 


pront sharing one 
ovided on the 
SiH) of 
and one ! ) ach full 
rhe units are added 

| 


divided 


basis of one unit for full 


compensation 
and 


participant 1s by 


to arrive at a quotient 


the amount to be allo 
determining the of eacl 


thus vivel ror years or! Service, 


but the units are added, the possibility 


Since 


ot discrimination | 


favor higher paid 


employees \ nun 
vice is inconsequential 


whicl 


ber or y 
rimtiia is SO weighted 

re usually acceptable 
however, the units for compensatiot 
mult 
the 


proportion to the 


units lor years ot service aré 


preponderance in favor of 
magnified im 


3685, 1944 ¢ $24 





extent of the multiplication factor. Conse- 
quently, if the higher paid employees have 
the longest service—and that frequently is 
the case—the prohibited discrimination is 
present and the plan will not be held to 
qualify.” Placing a limit on the amount 
of compensation used in 
making allocations will merely reduce dis- 
crimination and pivot it at the ceiling mark 
but will not eliminate it. If such ceiling is 
on the side favoring the highly compen 
sated, the plan will still be considered as 
discriminating in favor of the highly com- 
pensated and will not be held to qualify.” 

Another 
years-of-service idea is the plan under which 


which is to be 


variation of the weighting-for- 
employees are divided into four compensa 


tion groups. Group one consists of em 
ployees with service not in 
vears; group two, service 


but not in excess of ten; group three, 


excess of five 
over five years 
scry 
ice Over ten years but not in excess of 15; 
and group four, over 15 years. 
Those in group one participate in the alloca 
those in 


service 


tion in proportion to compensation; 
group two, in proportion to twice compen 
proportion 


and 


sation; those in group three, in 


those in 


to three times compensation; 


four, in proportion to four times 
This type ot 
predicated on the miultiplication-of-units 
idea, but since the maximum multiplier is 
held down to four, discrimination in favor 


of highly compensated employees is limited 
Some 


group 


compensation allocation is 


and, in some cases, is nonexistent 
such plans have therefore been approved, 
but it does not follow that this type of plan 
is automatically acceptable The emplover 
must sustain the burden of establishing that 
the allocation does not result in the 
hibited discrimination 
Still another type of 
of service is the one in which the 
be allocated is divided into three parts 


part, such as 50 per cent, is to be allocated 


weighting for years 
amount to 


One 


in proportion to compensation among em- 
than ten vears of 
third, 


ployees who have more 
service. Another part, probably one 
is similarly allocated among employees who 
have at least five but no more than ten 
vears of service. The balance is available 
for employees whose 
Consequently, the greater pro 
portionate allocation is made in favor of 
employees with the longest service. Here 
too, if such employees are the highly com 
prohibited discrimination 
The burden of proof is 
7. T. 3686, 1944 C. B. 326 
“™P. S. No. 28, dated September 2, 1914 
1§ Mim. 6136, 1947-1 C. B. 58 
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service is less than 


five years. 


pensated, the 
comes into play. 


similarly upon the employer to establish 
that such discrimination does not exist. 

A fairly recent innovation of weighting 
in a profit-sharing plan is the arrangement 
under which units of retirement benefits 
are used in making allocations among em- 
ployees. Compensation is weighted not only 
by years of service but also by age and sex 
As heretofore pointed out, it is difficult 
enough to establish nondiscrimination in a 
pkan which is merely weighted by years of 
W here, credit is also 
given for factors predominantly 
applicable to pension plans, the task 
most, with the a theoretical 
possibility, insurmountable. 
paid who are oldest and 
most service For blackboard 
has been shown that such plans are possible 
still a long 
effect im 


service. however, 
which are 
ig al 
exception ot 
It is usually the 
have the 
purposes tt 


highei 


of qualification, but there is 


t such an 


way to go to produce 


actual operatior 


Conversion of Plans.—Certain problems 
plan into a 
Eacl 


and, 


irise im converting pension 


plan and vice versa 


rent philosophy 


profit-sharing 
1s predicated ona 


as previously indicat the characteristics 


are separate distinct from those 
other Cons 


somethings sul a 


} 
uentiv, a conversio1 
vy more thar 


11 
] nt 
alls I 


¢ 
] 1 
menctature and opera 


! What takes place 


14 
| 


mere change 


m under the ne 


in effect is the terminati of the old 


and the 
vhether 


establishmer 
new docum 
the old instruments are amended 


The rules termination com 
into play 


to establish compliancs 


appli able to 


and the milo! ation necessary, 
such rules is 


filed™ as well a he imtormation 


qualification of 


to be 


necessary to establisl the 


the new plan lt the requisites applicable 
to termination are met, namely, a_ valid 


business reason and absence ot the pro 
hibited 
the old plan presents no 
pliance with these 
presents certain problems at times 

What 
depends on the facts in the 
Generally, the substitution of one 
plan for another may 
lish 


ever, 


discrimination, the termination of 
difficulty Com 


requisites, however, 


constitutes a valid business reason 
particular case 


type oft 


be sufficient to estab 
he substitution, how 


such a reason. 71 


i¢ 
fide and substantially 


program being replaced 


must be bona 
on a par with the 
If a pension plan is to be replaced by a 
profit-sharing plan, the anticipated contribu 
* P. S. No. 60, June 19, 1947; same as Exhibit 
A” of Rev Rul. No. 32, I. R. B. 1953-6, 44 
™ Secs. 29.165-1(c) and 29.23(p)-2 of Regs. 111 
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should bear a reason 
the 


contributions 


latter 
able to those 
For example, if the annual 
under the pension plan were approximate! 
$100,000, which of the normal cos 
and 10 per cent of the past servic 
the anticipated contributions undet 


g plan should not | 


tions under the 


similarity formet 


under 


took care 


liability, 


sharin 


than such amount unless 


ness necessity Consequently 


sharing plan calls tor 


of 10 per cent of profits in excess ot > 


pronts experience 


the company s | 
it 


and 


} 
sunt inable, 


alm 


\ 


Early Vesti 


ng 


\ ¢ ‘ 


new proh mus 
exercised in respective 1n 


restrictions 


be 


terests of the 
apply to the used ti 
provide benefits 


restrictions are t 


the 


paid employees, 
continue in effec 


t until conditions pet 


’Mim at 
ase 


P 


’ See footnote 4 cited 
» Mim. 5717, 1944 C. B. 321 


S. No. 22 


Profit-Sharing Plans 


dated 


in Profit-Sharing Plans. 
nal Rey 


quire 


plan, and 


footnote 15 Company 


September 2, 1944 





has satisfied any reasonable and uniformly 
applicable requirements as to length of 
service or participation, should be permitted 
to receive the benefits under the plan with- 
out the consent of the employer.” Also, 
upon termination of a plan, the rights of all 
participants should be fully vested.” 

Deferment of vesting until retirement or 
termination of the plan does not usually 
give rise to serious problems in a pension 
plan. There, the benefits must be definitely 
determinable. They are not definitely de 
terminable if funds arising from forfeitures 
on termination of service, or other reason, 
may be used to provide increased benefits 
for the remaining participants instead of 
being used to reduce the amount of con- 
tributions of the employer.“ This is not 
applicable in the case of a profit-sharing or 
a stock bonus plan. Funds arising from for 
feitures under such plans must not be allo 
cated to the remaining participants in such 
a manner as will effect the prohibited dis 
crimination.” A reallocation in proportion 
to the credits of the remaining participants 
may be made. It is therefore possible for 
forfeitures to inure to the benefit of 
employee as indicated by the result in the 
case of Birnie v. Commissioner.* That case 
involved a pension plan as well as a profit- 
sharing plan, but under a qualified pension 
plan employees are entitled only to the 
specified benefits. 

An employer may 
recover upon termination of a pension trust 
such balance in the trust as is due to erroneous 
actuarial computations during the previous 
life of the trust.” There cannot, however, 
be actuarial errors in a profit-sharing plan 
If a plan provides for benefits payable upon 
retirement, or over a period of years after 
retirement, and if either the benefits or 
the employer’s required contributions can 
be determined actuarially, the plan is con- 
sidered as a pension plan, and not as a 
profit-sharing plan, for the purpose of Sec- 
tion 165(a).™ Consequently, there is noth 
ing in a profit-sharing plan against which a 
right of recovery may be reserved. 


one 


reserve the right to 


Therefore, since the employer cannot re 
cover any part of his contributions which, 
in the case of a pension plan, would be 
taxable to him, and since employees may 
forfeit: amounts allocated to their accounts 


ad Rev. Rul. No. “33, 
1953-6, 47, 61. 


2 Rev. Rul. cited in footnote 22, Part 5(p), 
p. 66. 

* Sec. 29.165-1(a) of Regs. 111. 

% Sec. 29.165-4 of Regs. 111. 

* CCH Dec. 19,828, TC Memo, Dkt 


and 23675 (1953). 
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Nos. 23674 


Par, 6(b)(2), I. R. B. 


through no fault of their own, cases of dis 
tributions to relatively few employees, o1 
even one employee, may result. To obviate 
such a result, profit-sharing plans should 
provide for early vesting, consistent, of 
course, with the prevailing circumstances 
and attending facts. No general rule can 
be laid down as to what is acceptable in all 
cases. It is apparent that in the 
an employer who ordinarily employs few 
people but takes on a larger number when 
he obtains a defense contract and sets up a 
plan with no vesting until retirement, vest 
ing after a reasonable waiting period will 
be required.” 


case ot 


Multiple Plans.—An employer may estab 
lish any number of funded plans unde 
trusts or annuity contracts which he in 
tends to qualify under Section 165(a) 
All of such plans, however, are considered 
as a unit and if the unit qualifies, each of 
the components is deemed to qualify.” If, 
on the basis of the over-all program it is 
favor of em 


1) 


possible to discriminate in 
ployees who are officers, shareholders, su 
pervisors or highly compensated, with re 
spect to eligibility for participation unde 
Section 165 (a) (3) (B), or with respect to 
contributions or benefits under Section 165 
(a) (4), approval will be denied as to the 
responsible for such dis 


plan or plans 


crimination. 

It is therefore permissible to have one 
plan for the executive employees and an 
other tor the rank-and-file employees. In 
the usual there should be no trouble 
in qualifying the latter plan 
plan standing however, 
counter difficulty in 
gether may constitute a 
and, if so, meet the applicable requirements 


case 
The executive 
would en 

Both to 
unit 


alone, 
qualifying 
satisfactory 


What starts out with surface compliance, 
however, may not continue satisfactorily in 
actual operation. The law is concerned not 
so much with the form of any plan as it is 
with its effects in operation.” Two profit 
sharing trusts of an employer, one for exe 
cutives and the other for rank-and-file 
employees, were held to qualify under Section 
165 (a). However, pursuant to the invest 
ment policy followed, one half of the funds 
of each trust was invested in the employer's 
stock but, in addition, funds of the execu 

7 Sec. 29.165-2 of Regs. 111. 

** Sec. 29.165-1(a) of Regs. 111. 

* Rev. Rul. No. 33, Part 5(b)(1). IL R. B 
1953-6, 47, 60. 

” Sec. 29.165-3 of Regs. 111. 

*P. S. No. 27, dated September 2, 1944 

% Sec. 29.165-1(a) of Regs. 111. 
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About 3 million women workers be- 
long to unions and they make up 
about 1/6 of the total union mem- 
bership of the country.—Women's 
Bureau, Department of Labor. 





tive trust were also invested in real estate 


-and - lease - back arrangements 
employer \fter years ol 
operations, the rank-and-file trust had 
of something over $12,000, of which $11,000 


under sale 


with the three f 


assets 


only 
during this 
stock The 


employer's stoc k, and the 
the trust 


was in the 
income realized by 
period was $73 from the sale o 
however, had 
pront tos 
There 


trust 


assets of 


executive trust, 
$55,000 and 


>. realized a the same 
$31,000 


this 


period of over were onl 
and eacl 
common stock of 


Ne edless to Say, 


ruling was of no 


two participants in 


owned 50 per cent of the 
the employer corporation 
the previous favorable 


avail upon examination of the employer’s 


tax return. But, as sometimes happens, th« 
case had a happy ending for the employer, 
because of a finding of technical compliance: 


Act of 1942 


operations 


with a provision of the Revenue 
permitted discriminatory 


1945." 


whicl 
to Tune 30, 
miay 


Feeder Plans.—While an employe: 


maintain any number of funded plans which 


he intends to qualify under Section 165 


bonus or 


used to 


(a), the funds in a stock profit 


plan must not be relieve 


contributing to a 


sharing 


him trom pension or a! 


concurrently. The 


und 


nuity plan operating 


employer has a definite commitment 


pension and annuity plans to provide the 


benefits therein set torth Consequently, if 


he funds in a stock bonus or profit-sharing 


operating concurrently, are used to 


relieve the employer from such commit 


the plan is not for the exclusive bene 


effect 


ment 


fit of employee s in general Phe 


that the stock bonus or profit-sharing plan 


is being used as a “feeder” to meet the cost 


of definitely determinable benefits under a 


retirement plan covering the same en 


ployees during years in which the employ 


er’s profits are below a specified minimum 


Obviously, if contributions are not made 


the stated benefits cannot be provided. In 
an insured plan, policies may lapse if pre 


miums are not paid when due, or within the 


H. 8. D. Company (formerly Knight-Moérley 
Corporation) v. Kavanagh, 49-2 ustc © 9420, 88 
F. Supp. 64 (DC Mich.); rev'd 51-1 ustc © 9358 
191 F. (2d) 831 (CA-6), on ground of technica! 
compliance with Sec. 162(d) of R. A. 1942 
as amended by P. L. 511, 78th Cong., 2d Sess 


Profit-Sharing Plans 


grace period, and valuable rights and ben 
fits may be lost. The employees, conse 
quently, have an interest in maintaining the 
Provision may therefore be made 
not paid as required 


policies. 
that if 
through 
who have nontorfeitable rights in the 
funds may 


premiums are 


employer contributions, employees 


stock 


bonus or profit-sharing desig 
nate the use of such funds for the payment 


of premiums under the pension or annuity 


plan in which they are also participants 
Such use of the funds, however, is tanta 
distribution to the 


mount to a_ taxable 


respective participants 


\ single 
group ot 
of ath 

group 
sections 


Plans for a Group of Employers. 


plan and trust may be used by a 


employers regardless of the degre 


ation, but each employer within the 


must satisfy the requirements of 


165 (a) and 23 (p) of the Internal Revenue 


Code Corporate employers are separate 


entities and a separate 


employer employe S 


elationship exists with respect to the em 


ployees of eacl In the case of parent 


and subsidiars corporations, especiall 


where the subsidiaries are 100 pe! cent 


relationship may be 


i single 


ove all 
r mploye I 
would be 
employees in the 


alike for the 


between 


ul his employees. Obviously, it 


desirable to t at the 
us corpor 
participating 

Instead of | 


f having each corporation 
plan and trust, 


separate it 1s permissible 


a single plan ar ru for 


mers ol an 
a consoli 
corporate 

il I the respective 
ust and plan may be used 
r, must meet the appli 
both 


though the 


requirements with respect to 


auctions as 
bei 


1s any 


and cle 
maintained b 


leeway whi 


| 
ne employer cannot 


rtcomings ol 


' 1 
Sharing being Maintaimne 


group of ¢ mplovye rs, are allowable only 
respect to contributions m; 
emplover for his own employee s, out 
* See footnote 30 
Sec. 29.165-1(a) of Regs. 111 
“P. S. No, 37, dated October 7 
P. S. No. 14, dated Avgust 24 


1944 
1944 








Provisions for paid vacations, rare 
only 15 years ago, are now included 
in more than 95 percent of union 
agreements.—AFL Research Report. 





profits, and the limitations under Section 
23 (p) (1) (C) apply to each employer 
separately.” A problem which occasionally 
arises is what to do about contributions for 
employees of a company which sustains a 
during a particular year. The plan 
may provide that contributions be made out 
of current or accumulated profits. The con- 
tribution formula need not necessarily be 
based on a percentage of The 
requirement is merely that profits be shared 
Thus, the contribution may be geared to 


loss 


profits 


gross receipts, or some 
paid out of 


from 


compensation, or 
other factor, provided it is 
profits, which may be accumulated 
prior years. Accordingly, employees of dif 
ferent companies participating in the plan 
may be treated alike regardless of the cur 
rent profit situation. For example, if the 
employer’s contributions are equal to 10 
per cent of compensation of covered em 
ployees, payable out of current or accu 
mulated profits, the employees will each 
receive 10 per cent of their own compen 
sation regardless of the variations in the 
profits of the respective employers, or re 
gardless of the fact that more may 


sustain a current loss. 


one or 


If the plan requires a contribution of a 
specified percentage of 
participating employees, regardless of prof- 
its, it is not a profit-sharing plan but may 
be a pension plan of the money purchas¢ 
type.” Care must exercised 
in providing for a profit element—current 
the idea is to maintain 


compensation ol 


¢ therefore be 
or accumulated—if 
a profit-sharing plan. 

If it is desired to maintain the profit 
sharing deduction limitation and still pro 
vide for contributions when there are neither 
profits, a 
The bene 


current nor accumulated stock 
bonus plan may be considered. 
fits under a stock bonus plan are essen- 
tially similar to those under a profit-sharing 


plan. There are, however, two basic dif- 


*P. S. No, 51-B, dated July 31, 1945. 


”P. S. No. 24, dated September 2, 1944. 

” Sec. 29.165-1(a) of Regs. 111. 

**CCH Dec, 17,593, 14 TC 598 (1950). 

*# Case cited at footnote 41, p. 607. 

51-2 usrc § 9371, 190 F. (2d) 326 (CA-6). 

* CCH Dec. 18,897, 18 TC 69 (1952), (Nonacq 
1952 I. R..B. No. 19, p. 1). 
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ferences between these two types of plans, 
namely, the employer's contributions undet 
a stock bonus plan are not necessarily de- 
pendent upon profits and the benefits are 
distributable in the stock of the employer 
company 


Recent Developments Regarding the Defi- 
nite Contribution Formula Requirements.— 
One of the requirements for qualification of 
a profit-sharing plan under Section 165 (a) 
is that it be definite predeter 
formula for determining the profits 
First to reach the courts 
Lincoln Electric Com 
Tax Court 


Regulations 


based on a 
mined 
to be shared.” 
on this point was the 
pany, etc. case," in which the 
cited Section 29.165-1 (a) of 
111 and stated:*” “So far as we 
the above regulation is and a 
of the expression ‘profit 
for the Com 


can sec, 
a reasonabl 
lair imterpretation 
sharing plan’.” The decision 
however, Was 
holding 
prevent 
is materialized in the 


reversed on ap- 
that the 
discrimination in 


missioner, 
peal,” with the purpose 
of the Code to 
favor of officers, etc 
Lincoln Electric Company 
rrust and that if the regulations 
interpreted as limiting exemption, they are 


invalid additions to the law 


Employees’ 
must be 


In the next case to reach the Tax Court 
on. this Produce Reporter Company,“ 
the court :eversed its position in the 
Lincoln Electric Company case and adopted 
the view of the Court of Appeals for the 
Sixth definite 
formula for qualificatio1 

Where the plan, 
nite formula, the c: 
held that the 
formula commitment 


issue, 
own 


Circuit of not requiring a 


a def 
consistently 


vever, contains 


urts have 
is bound by his 
and that an excess 
deductible Wooster 
Rubber Company; ” Gross-Given Manufactur- 
ing Company;“ and McClintock-Trunkey 
Company “—all ng to the principle 
enunciated in | 1055," holding that a 
contribution in excess of the formula com 
mitment is not deductible either in the year 


employer 


contribution is not 


when made or in any later year on the 
ground that 
and not an 
business expense 
The 


is the 


the excess is a voluntary pay 


ment rdinarv and necessary 


Progressive Welder Company case * 
most recent addition to this series. 


rev'd 
(2d) 


1192 (1950) 
{ 9286, 189 F 


* CCH Dec. 17,697, 14 TC 
on other grounds 50-1 ust: 
878 (CA-6). 

“51-2 ust 
Minn.). 

* CCH Dec. 19,316, 19 TC 

48 1951-2 C. B. 30. 

* CCH Dec, 19,873(M) 
31, 1953. 


¢ 9379, 99 F. Supp. 144 (DC 
297 (1952) 


TC Memo. Op., August 
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lwo points were decided in that case The 
first involved an interpretation of the plan 
formula which appeared to be clearly stated 
and on the basis of which no contribution 
was required for the year under considera 
tion. The taxpayer, however, made a con 
tribution on the 
which the found 
by the explicit wording of the plan formula 
W here is doubt as to the 


tended the court 


basis of a computation 


court was not supported 


there meaning in 


resolves the ambiguity 


[he clear unport ot a passage, however, 


must be given its accepted meaning. It was 
eld in this case that there was no am 


biguity as the meaning of the language 


used As to the 


mm im 


second point, a contribu 


excess of the formula commitment, 
court reafliirmed its previous ti 


and held the contribution not 
under the tacts 
onsideration, 


posi 
ble since, 
al under 
equired 
Col consider 
discrimination in tavor 
exists in the particular 
ion, and in the absence 
the plan qualifies even thi 
contain an automat 
formula, for precluding di 
Internal Revenue Ser 
mnsider the qualify il 
a ruling ones 
a com] lete disclosure o 
misrepresel 
generally continues 
inless there is a change nu 
Consequently, even thoug! 


to be nondiscriminato 


i taxpayel 


assurance that his plan 


to comply with the re; 


vided for a definite formula, 


he rules of the Internal Reve 


Service and court deter 


bound thereb he is not 


under nation 
taxpayel 1s 
ed a deduction for a contribution 


excess of the formula commitment 


Recent Legislation and Regulations.—T lx 
Act of 1951 


changes affecting 


brought about a num 
benefit 


Revenue 
ber of employee 


plans Of special significance to profit 


‘In footnote 45, see decision 
by Sixth Circuit 

' Sec. 302, R. A. 1951 

% Sec. 335, R. A. 1951 
Cong., 2d Sess 


reversal of TC 
P, L. 589, 82d 


and 


Profit-Sharing Plans 


sharing plans are those relating to 
$5,000 death-benefit 


nontaxability of the net 


and 
appre 
value of securities of the 


exclusion ™ 
unrealized 
ciation in the 


employer corporation under specified cit 


cumstances Numerous questions which 


have arisen with respect to the application 


of the 


been 


provisions in point have recently 


answered with the promulgation otf 
corresponding regulations 


As to the 


pre scribed by the 


death benefit exclust n, the test 


regulations is one ot non 


forfeitability The payment must be made 


account of the death of the employee 


which tl em 


represents an amount 


| Id | entitled 


piovee woul Nave 


\ " ! 
lived, ri¢ ad a 


been 
nontforfeitable rigl 


his beneficiary 


al d its paymi nt t 


Situation li, howevet 
avea nontforteitabl 

redit at 

death 


is excludabl trom taxabl in 


to his « 


deat! payment 1s a 


ne nt of 


» OOO li 
a nontorte table rig 
lin | 


securities 


basis lot 


securit 


acquires 
$100, but had increase« 
+] 


e time of distributi 


nsidered in computing 
D. 6020, I. R. B 
302, R. A. 1951; and T. D 
7, as to Sec 335 4 A 
82d Cong., 2d Sess 
* Code Sec. 165(b) 


1953-14 1 as to Sec 
6033, I. R. B. 1953-17 
1951, and P. L. 589 





term capital gains tax on such distribution. 
Similar treatment as to the net unrealized 
appreciation in the value of securities of 
the employer corporation is applicable with 
respect to such securities purchased with 
employee contributions even if the condi- 
tions required for the long-term capital 
gain treatment are not present. Long-term 
capital gain does not apply but only the 
basis of the securities, without appreciation 
in value, is used. The situation is the same 
as though the employee had purchased the 
securities himself and the trustee is merely 
holding them as a custodian. 


Current Trends 


The rate at which 
submitted for rulings as to 
under Section 165 (a) of the Internal Reve- 
nue Code is on the increase. During the 
fiscal year ended June 30, 1953, such rulings 
totaled 3,780 for pension, profit-sharing, 
stock bonus and annuity plans. During the 
same year 123 rulings had been issued on 
terminated plans, resulting in a net figure 
of 3,657, which is more than the total for 
any previous year. Based on prior tabula 
tions and estimates, approximately 30 per 
cent, about 1,100, were profit-sharing plans 


new plans are being 


qualification 


“Every fourth person in the United 
States is 45 or over. A worker in this 
age group is referred to as the ‘older 
worker’. But why not rather call 
the more mature worker? 

“Aside from 
is to your advantage as an employer to 
hire the older and more mature worker 
practical grounds alone. 
the older worker 


him 


social considerations, it 


just on 
com- 
the 


“Here is how 
pares with the 
basis of actual findings: 

“1. He produces as much and some 


younger worker on 





times more. 

“2. He 
increasing total output. 

“3. He is careful 
spoilage. 

“4. He is less likely to sustain personal 
injuries; according to an important sur- 


the average 25% 


works at a steady pace, thus 


more about work 





vey, he has on less 


disabling injuries. 
“5. He shows 20% better attendance 
record, stays on job except in cases of 
extreme illness. 

“6. He is less likely to change jobs; 
in other words, he is not a ‘job-hopper’. 


WHICH IS MORE IMPORTANT, 


A total of 5,265 rulings for all types ot 


plans was amassed at December 31, 1944, 
but that represented the aggregate for 1942 
to 1944, inclusive. As of June 30, 1953, the 
total number of rulings as to qualification 
of plans was 22,069, and 1,394 as to termina 
tions, leaving a net of 20,675 which consists 
Applying the same 
profit-sharing 


only of funded plans. 


percentage, over 6,200 are 


plans. 

No current statistics have been compiled 
as to the number of employees covered un 
der the plans so ruled upon or as to the 
total of the annual contributions. Various 
place the total em 
approximately 10 


estimates, however, 
ployee participation at 
million and employer contributions at about 
$2 billion, with roughly another $1 billion 
added for other fringe benefits. 

The significance of these figures becomes 
apparent when comparisons are made wit! 
totals tabulated at August 31, 1946. \t 
that time 9,370 rulings had been issued as 
to the 
sharing plans which covered 3,657,271 em 
ployees and included $757,659,000 of employer 
The trend has been constant! 


qualification of pension and _ profit 


contributions 
upwards in all categories of comparison. 


[The End] 


AGE OR ABILITY? 


7. He is more punctual and attentive 
to his work. 

“8. He keeps younger workers on thei 
toes; gives them competition so that they 
try to turn out better work than they 
would ‘slip by with’ if he were not there 
to ‘tone them up’ 

“9 National Association ot 
turers poll shows that among 3,000 em 
employees, 
23% Ol 


Manutfac 


ployers having 2% million 
workers in 


equal to that 


the work of older 
cases is superior, in 70% 
of younger workers ee 

“To sum up, the older worker can 
bring vou: skill and experience, efficiency 
high quality of output, steady work 
habits, and reliability. As 
influence for 


such he is an 
important the stability, 
harmony and general well-being of your 
ganization. You will need him to pro- 
vide continuity to your production and 


ol 


progressive development and succession 
of your younger workers into the more 
skilled work levels."—Thomas J. Kelly, 
“The Older Worker, Why Not Use This 
Growing Source of Manpower?” Em 
ployment News Letter, Department of 
Employment Security of Rhode Island 
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Union Security— 


Federal or State Sphere? 


By CHESTER A. MORGAN 





R ECENT DECADES have witnessed 
much uncertainty relative to the roles 
which state and federal labor legislation 
should play in the United States 


been true both of the substantive type ot 


This has 


enactment such as wage and hour laws and 
of that type of enactment known as labor 
relations laws. Those phases of labor rela 
tions legislation dealing only with the elimi 
Various torms ot 


nation or regulation of 


oneern of this 


‘ 


inion security will be the 
Union security legislation appears 
uncertam 


irticle 
not only one of the more 
f labor legislation but, at the same 
appears to exhibt certain trends which 
re not seen with respect to other phases 
ot labor law 
Students of labor law are all aware of the 
rend away from state jurisdiction over labor 
relations and toward federal regulation thereot 
At this time 
brought in under ‘the 
United States 


during the 1930's iederal labor 
elations laws wer 
Commerce Clause of the 
Constitution In the ensuing interpretation 
and administration of this growing body of 
law, furthermore, ever-larger portions of the 
nation’s laber force were held to be engaged 
in Occupations in or affecting interstate com 
merce and, hence, under the canopy of the 
federal enactments. Although recent years 
have seen employees of concerns doing small 
volumes of business in interstate commerce 
being returned to state jurisdiction, still it 
is an accepted fact that the labor relations 
of concerns employing the vast majority of 
the nation’s employees are under the juris 
diction of federal labor laws 

\s far as union security devices such as 
the closed and union shops and maintenance 
of membership are concerned, there was no 
legislation to speak of in either jurisdiction 
until 1943 when two states passed regulatory 
laws and 1947 when the Taft-Hartley Act 


Union Security 


THE ELIMINATION OF REGULATION 
OF THE CLOSED SHOP AND ALLIED 
UNION SECURITY DEVICES IS THE 
TOPIC OF THIS STUDY OF TRENDS 
AT NATIONAL AND STATE LEVELS 





red e picture. Since these beginnings 

cislative regulation of umion security 
devices has teetered between state and fed 
eral jurisdiction with the ultimate resting 
e of this division of labor relations law 


still undetermined 


De spite the late ay pearance ol federal ane 
! 


Hon security, the issue 


state regulation of 
ot the closed as opposed to the so-called 
open shop has been present during the en 
tire first half of the current century Phis 
issue was being hotly contested by labor 
and management groups at the outset ot 
World War II but, led by the National 
War Labor Board, the two er ups more or 
less compromised on maintenance of mem 
bership for the duration of the war. Since 
World Wat lI, both the state and tederal 
spheres of government have enacted a great 
deal of legislation relative to the mon 


security SSiU¢ 


The Tatt-Hartley Act of 1947 in the fed 
eral sphere invited or encouraged the states 
to take over the jurisdiction of union secu 
rity regulation. In Section 14(b) of this law 
a provision 1s found which states that “nothing 
in this Act shall be construed as authorizing 
the execution or application of agreements 
requiring membership in a labor organiza 
tion as a condition of employment in any 
State or Territory in which such execution 
or application is prohibited by State or Tet 
ritorial law.” The law also banned the closed 


shop and permitted the union shop only 
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when authorized by a majority of those in 
the bargaining unit in a special election. The 
last provision relative to union shop author 
ization elections was later deleted by an 
amendment to Taft-Hartley in 1951. Other 
provisions regulating the use of the union 
shop are also contained in the law but will 
not be examined here 

Thus the effect of Taft-Hartley 
prohibit the strongest form of union secu 
riiy, the closed shop, while permitting, unde: 
rigid torm ot 
In addition, 
law 


was to 


conditions, the less 


the union shop 


certain 
union security 
the law indicated that any state 
went farther in with union 
would be given precedence over federal law 


which 
dealing security 
—not only with respect to workers in intra 
state commerce but also as relating to workers 
engaged in interstate commerce within the 
state in question. This appeared to many to 
be the beginning of a reversal of the 1930 
trends toward federal jurisdiction over labor 
activity 


relations. As a result, considerabl 


has occurred in state assemblies in the in 
troduction of union security regulation bills 


and the enactment of union security legislation 


State Union Security Laws 


The table on the facing page lists those 
states which have thus far entered the area 
of regulation thrown open to them by the 
Taft-Hartley Act. 


The year in which such 
action effective in the 
states is also noted. 


became respective 

It will be seen in the table that Arizona, 
Arkansas, Florida, Nebraska and South 
Dakota have all adopted constitutional amend 
ments banning the closed and union shops 
All but Florida in this have 
passed enforcement statutes subsequent to 


group also 
the adoption of the constitutional amend- 
ment. The table also shows that, as of 1953, 
15 states, by constitutional amendment, law 
or both, now prohibit the closed and union 


shops. This action began in 1946 with the 
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constitutional amendments of Nebraska ar 
South Dakota, while Alabama's 1953 law 


the most recent enactment banning uw 


security devices Six states do not 2 


tar as to forbid the use of such device 


only regulate them in some manner 
most common of which is to require all 


way from a simple majority to a thre 


fourths majority vote of the employees prior 


to their institution. The first of these reg 
1943, with Colorado an 
the field while t! 


\ isconsin’s 


altogether, 21 states eithe 


closed and union sl pp 


1 


latory laws came in 


Kansas pioneering in 


most recent act of this 
1949 law. 


prohibit or regulate 


type 1s 
Thus, 
or them, 15 e1 


with the big majority 


in outright prohibition 


Virtually all 


represent d by the 


geographical regi 
nation are 
greater 
those of the 


Probably a percentage o 


states and southwest 
security legislation than in other 


is also noteworthy to point out that 
of the 


are more 


larger industrial states where 


firmly entrenched do not 
such legislation Among these are sucl 


as New York, Michigan, I!linois, Penn 


vania and Minnesota 


Many of the laws dealing with union secu 


rity programs are termed “right-to-work”’ 


laws and purport to protect the alleged in 
herent right of men to a job regardless of 
their membership status in a labor 


found 11 


organ 
A typical provision to be 
that 


of the 


ization 
the “right-to-work” found 
Article 10, paragraph North 
Carolina Law on the Department of Labor 


laws is 
95-78 


Regulation which provides as follows 

“The right to includes the 
work. The the 
must be protected and maintained free from 
is hereby 


live right to 


exercise of right to worl 
undue restraints and coercion. It 
declared to be the public policy of North 
Carolina that the right of persons to work 
shall not be denied or abridged on account 
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ol membership or nonmembership In any 


labor union or labor organization or as 
sociation.” 

Of the regulatory laws, probably the most 
1944 law of California which 


union shall not be 


is the 
only 


lenient 
provides that a 

both 
Other regulatory laws such as 


Hawali us¢ 


allowed to have a closed shop and a 


closed union 
those of Colorado, Kansas and 
the term “all-union shop” and then proceed 


this l 


to define term as constituting a closed 


shop 

\ number of states banning closed and 
that picketing to 
these 
shops is illegal in that it is being conducted 


simi 


union shops also stipulate 


lorce an eI iplover to imstitute one ot 


for an illegal object. Some state laws 


forbid 
shop It should be 
} 


closed 


larly strikes t btain a closed or 


union noted that all 


states outlawing the and union shops 


ilso proscribe maintenance of membership 
Many states either prohibit ol 
off. In 


I example, the check-off can be used only 


igreements 


regulate the use of the check lowa, 


authorized in writing by the worker 
her spouse 


New 


requiring a tw 


Hampshire re 


Oo thirds 


In 1949. the state of 
1947 law 


prior to the 


pealed a 


majoritv vote 1;doption of a 
all employers 


1947, New 


alice ndme I 


union security agreement by 


; 
t five employees. In 
' 


Mexico’ islature proposed an 
to the constitution banning closed and umon 
shops, only to have the electorate vote it 


Maing 


ative 


down in the following year voters 


handed down a similarly née decisio1 


1948 on two reterendums dealing with 


the prohibition of closed and union shops 


Court Action 


In addition to tl action taken by the 


iation’s lawmaking bodies relative to the 


union security issue, action has also bee 


rthcoming from both state and federal 


courts. State court decisions will be con 


idered first, tollowed by a summary oft 


decisions in the federal judiciary 
In 1947, the 


Carolina 


Nort! 


State 


Supreme Court ot 
ruled that the law of that 


and union shops was an 


state police power 
Arizona’s Supreme Court 
1948 that the “right-to 


to the state’s constitution 


banning closed 


exercise ol In protecting 
the public welfare.’ 
held in February, 


work” amendment 


Whitaker, et al., 
iss E 


1 State of North Carolina v 
14 LABOR CASES { 64,237, 228 N. C. 352, 
(2d) 860 (1947) 

2 AFL wv. American Sash and Door Company, 
14 LABOR CASES { 64,293, 67 Ariz. 20, 189 Pac 
(2d) 912 (1948): aff'd 16 LABOR CASES ‘ 64,898 
335 U. S. 538, 69 S. Ct. 258 (1949) 


Union Security 





State Regulation of Union Security 
Devices as of October 1, 1953 


Const 
tutional 
imendment 


Banning 


\labama 
Arizona 

Arkansas 
California 
Color 
Florida 

(;eorgia 1947> 
Hawaii’ 


lowa 


1947 
Kansas 
Maryland‘ 
Massachusetts 
Nebraska 

Ne vada 


1949 


1947 
1905? 
1947 
1945-1948 
1947 
1947 
1947 
1947 
1947-1949 
Union may not have both closed 
closed union 
Three-fourths majority 
juired for closed shop 
No enforcement law to 
tional amendment 
' Majority 


shop and 


vote of workers re 


implement constitu 


vote of workers required for closed 


op 
I 
closed ind union shops are 


policy but law is not enforceable 


states 
publi 
in courts 

‘ Unfair 
because of 

Law 
referendum 
» Two-thirds majority vote of workers voting 
required for shop and the thirds 
must constitute a majority of all employees in 
the unit 


Law 
igainst 
discharge worker 
nonmembership in union 
1945 with 
1948 


labor practice to 


was passed in ipproving 
voted by people in 


closed two 





same grounds 


the same month, the Supreme Court 
1947 law 


union shops was consti 


ruled that the state’s 


t Ten 


banning closed and 


nessee 


tutional as an exercise of state police powell 


and, further, that the law was not discrimi 


natory nor an unreasonable restriction upon 


the right ot private contract 


Vascari, et al. v. International Brotherhood 
of Teamsters, etc., 14 LABOR CASES { 64,349 
209 Ss. W (2d) 756 (1948): mod. on reh'g 14 
LABOR CASES { 64,470, 215 S. W. (2d) 779 (1948) 
clarified 15 LABOR Cases { 64,580, 215 S. W 


(2d) 779 
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Nebraska’s Supreme Court in March of 
1948 handed down a decision upholding the 
constitutionality of the amendment to the 
state constitution as a proper exercise of 
State police power in the protection of pub 
The court further held that the 

e 
abridge the rights of 


lic welfare." 
amendement did not 
free speech and assembly, and that it did 
not violate. the Due Process Clause of the 
Fourteenth Amendment to the United States 
Constitution by discriminating against 
or their members or by denying them the 
Finally, said 
impail 


unions 


equal protection of the law 
the court, the amendment did not 
the ovligations of existing contracts as pro 
tected by Article I, Section 10 of the United 
States Constitution. 


In June of 1948, the Supreme 
New Hampshire rendered a decision on the 
Willey Act 
which permits the closed or shops 
under certain conditions.” The held 
that the state law was superseded by the 
Taft-Hartley Act, since the former did not 
prohibit any union security but 
merely sought to regulate them. The court 
argued that the Taft-Hartley clause refer 
ring to the precedence of state union security 
the federal law only applied to 


Court of 


regulatory provisions of the 
union 


court 


forms of 


laws over 
state laws banning forms of union security 
and not to state laws which merely regulate 
union security devices 

The Supreme Court of Tennessee held in 
June, 1948, that picketing by a 
union in an effort to compel an employer 
to sign a closed shop contract in violation 
of the Tennessee Open Shop Law was un 
lawful.” The reason given by the court for 
the illegality of the picketing in this case 
was that the object of the picketing was 
unlawful. 

In June of 1949, the Supreme Court of 
Florida ruled that the constitutional guar 
antee in that state of the right to work 
regardless of membership or nonmember- 
ship in a labor union was purely a personal 
right of the employees as citizens. There 
fore, said the court, it may not be enforced 
on the employees’ behalf by a union of which 
the employees are members. The action by 
the union to enjoin the employer's alleged 
violation of these rights by discharging a 


peaceful 


‘ Lincoln Federal Labor Union No. 19129, et al 
v. Northwestern /ron and Metal Company, 14 
LABOR CASES { 64,412, 31 N. W. (2d) 477 (1948) 

5 International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of 
America (AFL), Local Union No. 633, et al 
v. Riley, et al., 15 LABOR CASES { 64,572, 95 
N. H. 162, 59 Atl. (2d) 476 (1948): vacated and 
rem'd 16 LABOR CASES { 65,021, 336 U. S. 930 
(1948). 
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Courtesy of Monsanto Chemical Company 


member of the union was dismissed for 


union 


failure on the part of the to state a 


cause of action 

The Virginia 
held in September, 1949, that the 
enacted in 1947, 
powe! 


\ppe als 


right te 


Supreme Court ot 
work law of that state, was 
exercise of the 
the public 
that the law was not an at 


a propel state’s police 


to promote welfare 


Che court 


further stated 
bitrary exercise of the police power sin 
correction of any supposed evils in the 


ployer-employee relationship should be acco 


panied by union 
court noted that the law im question was not ar 


Finally 


regulation 


abridgement of the rights of freedom ot 
speech! of assembly or of the liberty 


United 


Or col 
tract as states 
Constitution.” 
The final 
sidered here is that of the 
Civil Appeals in February, 1951 The cas 
in question involved a proposed Jabor-ma 
which provided that the 


protected by the 


State court ruling to be cor 


Texas Court « 


agement contract 
union should furnish employees for the em 
ployer, but that if the union were unable t 
supply a sufficient number after a specified 
time, then the employer might secure them 
from other The further 
provided that the employees secured by the 
than 


sources contract 


employer from other union sources 


must comply with the requirement of mem 
rhe court held that 
construed to mean a 


bership in the union 


the contract must be 


contract for a closed shop in violation of the 


® See footnote 3 

* Miami Laundry Company, Inc. v 
Linens, Dry Cleaning Drivers, etc., 
935 (AFL), 16 LABOR CASES { 65,214 
305 (1949). 

* Finney, et al. v 
1 65,331, 189 Va. 878, 


Laundry 
Local No 
41 So. (2d) 


Hawkins, 17 LABOR CASES 
54 S. E. (2d) 872 (1949) 
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Texas Anti-Closed Shop Law, even though 


the contract provided that any clause therein 
law shall 


to any valid state 


The court therefore 


which is contrary 
not be effective decided 
that the 

the umion 


obtain such 


restricting 
effort to 


might issue 


injunction 


irom picketing in an 


1 contract 


It may be seen from the foregoing that 


state courts have definitely and universally 


supported the constitutionality of laws ban 
ning or regulating union security programs 
ihe 
stitutional on virtually 


courts have ruled such enactments cot 
ground on whicl 
attacked and have 


the 


every 


they might conceivably b« 
police 


single 


invariably brought them under 


powers of the states. In not a 
the 


unconstitutional 


was law in question rul 


Decisions of the federal judiciary 
National Labor | é mn Board 


security les will 


decisions 


union islatior now 
sidered. One of the early 
of the NLRB in May, 1948 


Board form of ut 


agreement | 


In this case 


ruled that no ion securit 


will be 


vhich sucl 


considered valid in any 


State mm reements are unlawtul 


the state’ atu even though the 


under 


employees are envat in interstate com 


though the reements might 


ve permissible under federal 


merce and even 
| 


law 
same month and year 
United District | 
held that the pt 


Since if 


In the 


decision, a states 


Calitornia eferential hiring 


‘ 


was tanta 
This 
employees in interstate com 


Taft-Hartley Act 


forbid the 
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right to 
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possession of such unions 
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nonunion workers away 
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The deadline for starting training 
under the Korean Gl bill is less than 
1 year away (August 1954) for nearly 
a million veterans of the Korean 
conflict. 

—f£mployment Security Review 
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farther than the federal law in outlawing 
union security programs, such state laws 
are to take precedence over federal enact- 
ments. The Supreme Court of the United 
States further concluded, as did the state 
courts, that the state laws and amendments 
in question are not an interference with 
rights guaranteed to the individual by the 
United States Constitution. 


It is clear from the above review of the 
Taft-Hartley Act, the laws of 21 states, 
and decisions of state and federal judiciary 
that there has been developing a trend in 
the direction of state regulation of union 
security, The potentialities of this trend 
are all the more apparent because of the 
large number of bills on the subject which 
have been introduced in state legislative 
assemblies in recent years. For example, 
during 1953 alone, such bills were intro- 
duced in the assemblies of the following 
states: California, Utah, Connecticut, Ore 
gon, Wyoming, Colorado, Kansas, Indiana, 
Missouri and Alabama. While it is true 
that only the Alabama bill became law, 
still the fact that these bills are being intro- 
duced in such large numbers is an indica 
tion of the trend referred to above. At the 
same time, it should be noted, in only three 
states during 1953 were bills introduced to 
repeal antiunion security laws—North Da- 
kota, Nevada and Iowa. In all three states 
these bills failed to pass, while in North 
Carolina and Tennessee bills to legalize the 
union shop were defeated 


Future Possibilities 


In speculating upon future developments 
in this uncertain and shifting area, it be 
comes evident that at least three possible 
alternatives exist: The current trend may 
continue until the states attain complete 
jurisdiction over union security legislation; 
the trend could be until control 
over union security rests solely with the 
federal government: the present system ot 
mixed jurisdiction could continue with some 
modifications either way. Competitive con- 
siderations in a nation in which interstate 
commerce is increasing would seem to indi- 
cate that the third alternative would be 
undesirable in the long run and that, there- 
fore, either of the first two alternatives 
will tend to prevail. 


reversed 


Management groups can be expected, for 
a time at least, to continue to press for 
state control over this area. This is logi- 
cal, because for variou§ reasons, including 
the weakness of union organization in some 
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states and the failure of many states to ac- 
curately reapportion representation in their 
assemblies relative to the growth of urban 
areas, management groups are likely to 
consider their chances of regulating union 
security to be better on the state level than 
on the national level. It is possible, too, 
that the present Federal Administration 
might favor a continuation of the trend 
which has been developing. One of the 
19 amendments to Taft-Hartley favored 
by former Secretary of Labor Martin Dur 
kin provided for a return of control over 
union security to the federal government 
Seeming lack of support by the Administra 
tion for these amendments led eventually to 
Mr. Durkin’s resignation. If the amend 
ment referred to fails to reappear in the 
second Eighty-third Con 
that the 
is interested in en 


session ot the 


gress, it might be an indication 
present Administration 
couraging the trend toward state regulation 


of the union security issue 


On the other hand, 
expected to continue to 


trend 


labor groups can be 
work hard to re 

These groups 
potent 


verse the current 
realize that their strength is 
on a national basis than it is on 
basis. States in which 
weak regulation of 
security tend to be 
constant 


more 
state-by 
State unions are 
relatively 
union 


where 
might 
exist as a 


and 
programs 
most stringent would 
pressure, competitively speaking, upon other 
states to impose similar restrictions. 


There is always the possibility, of course, 
that time might 
bring about a reversal of 
Thus, if in the 
experienced in 


groups in 
the present trend 
future as much 


management 


themselves 


difficulty is getting regi 


latory bills passed by state legislatures as 
was experienced during the past year, man 
that, 


unitormity 


agement groups might decide com 


petitively speaking again, unde 
federal regulation is to be preferred to lack 
this 
that 


have 


of uniformity under state control. In 


connection it is of interest to note 


although four state assembly years 


gone by since 1946 only a minori of the 


have eliminated or regulated union 


security programs and the movement 
definitely lost some of the steam which it 


States 


has 


should be reiterated 
highly 


possessed in 1947. It 
that the 
unionized states have not joined the move 


too great industrial and 


ment during this period 

Future developments relative to the cur 
rent trend will probably depend to a great 
extent upon the degree of political influence 
wielded by labor and management groups 
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Institutions, particularly Governmental 
institutions, do not exist for and on 
behalf of themselves, nor do they 
exist for the benefit of this special 
group or that. They belong to the 
people .... The Labor Board is one 
of those institutions that belongs to 
all of the people. It belongs to them 
because they, acting through their 
duly elected representatives created 
it, and they have the undisputed right 
to change or abolish it. 

—Guy Farmer 





respectively in coming years. Another vari 
able which will influence future develop 
ments is that of economic conditions which 
might tend to affect the bargaining strength 
and/or political influence of either or both 
of the two groups. The political influence 
of labor appears to have slipped somewhat, 
if the 1952 elections are any indication 
while that of management groups appears 
to have been strengthened If this should 
continue to be the case, tor a time at least 
there might be more state laws passe d with 
a concomitant decrease in the scope ot fed 
eral jurisdiction On the other hand, it 
labor’s political influence should revive, then 
some state laws might be repealed in future 
years with a proportionate widening of fed 
eral jurisdiction 

Two items which would seem to be u 
labor’s favor consist of what occurred in the 
union shop elections held under the Taft 
Hartley Act between 1947 and 1951 and 
the current status of union security devices 
such as the union shop and maintenance 
o! membership It will be recalled that in 
over 46,000 plant elections which were held 
by the NILRB, 97 per cent ot the elections 
went in favor of the union shop with 77 
per cent ot those voting casting aflirmative 
ballots This would indicate that labor 
groups might be able to count on a con 
siderable amount of rank-and-file support 
for legislation reversing the current trend 
The widespread use of various legal forms 
of union security programs to date may be 
another indication of strong rank-and-file 
support of a reversal of the trend toward 
state regulation Thus a survey of 1,653 
collective bargaining agreements by the Bu 
reau of Labor Statistics in 1952 disclosed 
the following information: 62 per cent of 
the workers covered by the contracts wer¢ 
under union shop agreements; 14 per cent of 
all workers covered by said contracts were 


Union Security 


under maintenance-ot-membership arrange 
ments; 24 per cent of the workers covered 


by the surveyed contracts were under the 


weakest form of union security known as 
“sole bargaining.” ‘Thus it may be seen 
that three fourths of the workers under th« 
1,653 contracts studied were either under a 
union shop or a maintenance-ot-membet 
ship agreement 
[wo items of note which would appeat 
favor management's chances to continue 
t trend toward state jurisdiction of umion 
security legislation would seem to be the 
present inability of labor groups to secure 
desired changes in the Taft-Hartley Act 
or in state antiunion security laws plus the 
continued tendency for a state here and 
there to enact regulatory or prohibitory 
legislation m this area Although six years 
have now passed since the effective dates 
laft-Hartley and most state laws deal 
with union security, only very slight 
res have been achieved by labor such 
as the elimination of the union shop elec 
tions from the federal law Practically no 
headway has been made by labor groups 
in their attempts to repeal existing state 
enactments relative to union security devices 
In this uncertain area of labor law juris 
diction, change in the immediate future 1s 
almost a toregone conclusion lhe nature 
change o1 changes, however, is not 
While forecasting ts 
a treacherous and thankless task at best, 


asv to ascertain 


it still remains as an enticing pastime If 
the writer were to do.any predicting in 
this area it would probably take the follow 

direction For the short-run period 
ahead, there will probably be an extension 
of the current trend with a tew more strag 
gling states enacting laws to ban or to 
regulate union security agreements In 
the long run, however, the trend will prob 
ably reverse itself in the direction of federal 
jurisdiction This long-run prediction is 
based upon two considerations: (1) Labor 
groups are too firmly entrenched for man 
wwement groups to secure universal and 
unitorm regulation by all the states and, 
especially, by the more industrialized states; 
(2) competitive considerations will eventu 
illy cause management groups to join with 
labor groups in seeking greater uniformity 
through tederal regulation. This does not 
mean, of course, that the two groups will 
be in agreement as to the scope and nature 
Rather 
it simply means that eventually both groups 
will see the futility of half state and half 
federal jurisdiction in this important and 


[The End] 
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State Legislative Protection 


from Labor Violence and Coercion 


THIS SUMMARY OF HOW STATE LAWMAKERS HANDLE LABOR LAWBREAKERS, 
A RESEARCH REPORT OF THE MISSOURI STATE CHAMBER OF COMMERCE, 
RECOMMENDS THAT PREVENTIVE MEASURES BE TAKEN BY MORE STATES 





RMED roving gangs patrol construction 

jobs terrorizing would-be dissenters ! Union 
president tells superintendent that union 
stewards are running the job and stewards 
threaten to break superintendent’s legs! 

“Cables have been cut in various parts of 
the state since the strike started Every 
window on the ground floor of the main 
building was broken.” 

“Union meeting rooms are spotted with 
thugs,” 
immediately silence, by 
wise, any union member dissenting with the 
views of the union leaders. 


friends of the business agents, who 


violence or other 


Hundreds of thousands of dollars are paid 
to union leaders under threat of being forced 
to hire extra help or for “strike protection.” 

These are not cases taken from the history 
of the labor when 
struggling with company 
their existence. They were all reported in the 
summer of 1953. Most of them are based on 
grand jury and Congressional investigations.’ 


movement unions were 


“detectives” for 


1 See the July 31, 1953 Report of the House 
Labor Subcommittee on its Kansas City hear 
ings; Federal Grand Jury Report on Labor 
Racketeering (Eastern Judicial District of 
Missouri; July 23, 1953); Associated Press story 
from South Bend, Indiana, August 15, 1953, on 
“Violence in Phone Tie''; Helen B. Shaffer. 
Criminality in Labor Unions. Editorial Research 
Reports, No. 9, Vol. 1 (1953): ‘‘Merchants Re- 
sisting UMW Drive in Face of Violence and 
Threats,’ Washington Report, August 29, 1952 

24 CCH Labor Law Reports (4th Ed.), pp 
40,322 and 40,325, and { 41,010; 41,023 and 
*{ 47,000 in various state sections. The following 
states have some form of provision to protect 
the right to refrain from joining a labor organi 
zation: Alabama, Arizona, Arkansas, Colorado 
Florida, Georgia, Hawaii, Jowa, Kansas, Mich 
igan, Minnesota, Nebraska, Nevada, North Caro- 
lina, North Dakota, Oregon, Pennsylvania, 
South Dakota, Tennessee, Tevas, Utah, Virginia 
and Wisconsin (Those states above whose 
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It probably is not a mere coincidence that 
most of this labor violence and coercion took 
place in states-that have very little legislation 
regulating directly and specifically labor vic 
lence and coercion 
\t least 43 states and territories, including 
offer 
from coercion in the 


Missouri, some legislative protection 


exercise of the right to 


labor organization and bargain col 


However, 


}Om a 
lectively. only 23 states have leg 


islative or constitutional provisions giving 


any protection to the worker who wants to 
exercise the converse right of not joining a 
labor organization.’ 


Some 26 states and territories have some 
regulating 


with 


statutory provision specifically 
violence or connection 
striking, picketing or boycotting.” The 
common provision prohibits picket line vio 


but six 


coercion In 
most 


lence and mass picketing, states go 


so tar as to regulate abusive language.‘ 


Courts in a number of other states have 


granted injunctions prohibiting violent or 


names are italicized have right-to-work laws.) 
The Wyoming Supreme Court has ruled that 
‘The right to join a union implies the right 
not to join one."” (Hagen v. Culinary Workers 
Alliance, 22 LABOR CASES © 67,087, 246 Pac. (2d) 
778 (1952) 

The foilowing states have some statutory 
protection relating to violence and coercion con 
nected with strikes, picketing, or boycotting 
Alabama, Arizona, Arkansas, Colorado, Florida 
Georgia, Hawaii, Idaho, Illinois, lowa, Kansas 
Kentucky, Massachusetts, Michigan, Minnesota 
Missouri Nebraska, Oregon, Pennsylvania, 
South Dakota, Texas, Utah, Vermont, Virginia 
Washington and Wisconsin (4 CCH Labor Law 
Reports (4th Ed.), © 41,505, { 41,510, § 42,510 and 
| 47,000, in respective state sections) 

‘Arkansas, Kentucky, Nebraska, New Hamp 
shire, Texas and Virginia regulate abusive 
language (4 CCH Labor Law Reports (4th Ed.) 
* 41,510, in respective state sections). 
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lass picketing without specific state stat 


itory protection trom sucl practices and 


Missouri courts h: restrained, a viola 


tion of federal law pie keting to em 


vers into ning contracts wi groups 


represent employees, the majority of whon 


had voted against the involved unions. How 


r, a discussion of state court jurisdiction 


violation of federal laws is beyond the 


f this report, which is confined t 


At least 


provisions prohibiting to some extent inte 


gislation 31 states have specific 


ference with employment.” However, some 


these provisions are ni uch more specific and 


pplicable to labor union practices than others 


handful of states he 


\ll except a 


riot and unlawful a 


some state provisions are 


meaningful as far as labor union 


ni erned 


will he profitable to examine 


some ot the most specih and 


rovisions giving protec 


labor violen and coercion. Ne 
include California 
Jersey, New York, North 
CCH Labor Law Reports 
in respective state sections) 
cases referred to are Wolfer- 
man, Inc. v. Root, 13 LABOR CASES {§ 64,008, 356 
Mo. 976, 204 S. W. (2d) 733 (1947); Kincaid 
Webber Motor Company v. Quinn, 20 LABOR 
CASES " 66,424, 362 Mo. 375, 241 S. W. (2d) 886 
(1951) Katz Drug Company v. Kavner, 21 
LABOR CASES © 66,958, 249 S. W. (2d) 166 (1952) 
Austin F. Shute A Survey of Missouri 
Labor Law,."’ 18 Missouri Law Review (April 
1953), pp. 115-128, for a summary account of 
these and other picketing cases, including Joe 
Dan Market, Inc. v. Wentz, 223 Mo. App. 772 
20 S. W. (2d) 567 (1929), where violent and 
intimidating picketing was restrained 

Alabama, Arkansas, Colorado, Connecticut 
Florida, Georgia, Hawaii, Illinois, Maine, Mas 
sachusetts, Michigan, Minnesota, Mississippi 


Mississippi 
Carolina and 
(4th Ed.) 


These states 
New 
Ohio (4 
© 41,500 


The Missouri 


see 


Legislative Protection from Labor Violence 


attempt will be made to make a comprehen 


survey of court cases involving these 
provisions, but will be cited 


illustrate the specific applications of the laws 


Sive¢ 


cases which 


The most 
the right to join or not join a labor organiza 
tion are the 14 right-to 


been and will be discussed else 


common means of protecting 


State work laws 
\\ hi h | ave 


where \ 


7 


construction contrac 


right 


number of 
to-work states 
Missouri State 
that 


right © 


rs operating the 
ho were contacted by the 


Chamber of Commerce said their ex 
l that 


maicates work 
laws and antiviolence laws of the type described 


perience such 


tors making tor 


work laws, the 
protection of the right 
or not join a labor organization ts 
ated by tl \labama law 


‘| very person shall be 


lusts which reads 
Iree to yom or to 
labor organization 


Irom jomme any 


in the exercise of such treedom 
interierence 
‘ 


mor by threats 


\l ibama be cane 


» protect 


member 


States: 


including 


states, 

Minnesota 
employees in their 
“untair labor pra 

! employees or 


1 
state labor 


uutlaw closed 


maimtenance-ot-men bershiy 
Nebraska, Nevada 
North Dakota 


Rhode Island 


New Hampshire 
Oklahoma, Oregon 
South Dakota 
Vermont, Virginia, Washington 
and Wisconsin (4 CCH Labor 
Law Reports, (4th Ed.) % 41,520, © 43,001 and 
* 47,000, in respective 

See W. R. Brown State Protection of the 
Right to Work Labor Law Journal, January 
1953, p. 31, reprinted by the Missouri State 
Chamber of Commerce, Jefferson City, Missour 
The Arizona law mentions only the right not 
join 
’ The 
survey 


Missouri 
New York 
Pennsylvania 
Texas Utah 
West Virginia 


state sections) 


to 


this 
soon be 


results of follow-up right-to-work 
will made available by the 
Missouri State Chamber of Commerce 

* Alabama makes an exception for supervisory 
employees in that they are prohibited from 
belonging to the same labor organization that 
represents other employees (4 CCH Labor Law 
Reports (4th Ed.) © 41,010) 
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ments. However, the Alabama Supreme Court 
recently ruled a demand for a closed shop 
constituted unlawful coercion and intimida- 
tion when it was clear that a majority of the 
involved employees did not want to join the 
union.” This case involved a Florence, Ala- 
bama retail women’s shoe and apparel store 
which charged that it was being picketed by 
the Retail Clerk’s Union to coerce and in- 
timidate it to compel and force its employees 
to become union members against the wishes 
of a majority of the employees. It was 
brought out that only seven out of 18 clerks 
went on strike, and the union refused to 
abide by a secret vote of the employees. 
Therefore, the Alabama Supreme Court in 
a five-to-three decision ordered an injunction 
to restrain picketing. 

The majority of the Alabama court dis 
tinguished this decision from an earlier one 
which had ruled that peaceful picketing for 
a closed shop was not unlawful where it was 
presumed that a majority of the employees 
favored the union.” Even in this case, how- 
ever, the court added the comment that “of 
course, if picketing is accompanied by vio- 
lence, even though the aim be lawful, such 
picketing may be enjoined.” 

Courts have granted injunctions under the 
Colorado and Pennsylvania unfair practice 
type of provision, too, in order to restrain 
picketing to coerce employees into joining a 
union against their will. Thus, in Colorado, 
a lower court granted a permanent injunc- 
tion against picketing of a highway contrac 
tor to coerce and intimidate workers into 
leaving employment to force the employer 
into requiring his employees to become mem- 
bers of the union in violation of their right 
to refrain from joining a labor organization. 
The Colorado Supreme Court refused to pass 
on this injunction because the job had been 
completed by the time the case got to them.” 


The Pennsylvania Supreme Court has ruled 
that a lower court did not have the power 
to grant an injunction against a teamster’s 
local to prevent picketing in violation of the 


” Morris Klibanoff v. Tri-Cities Retail Clerks’ 


Union Local No, 1678, 23 LABOR CASES { 67,468 
(Ala. S. Ct., 1953). 

" Hotel and Restaurant Employees Interna- 
tional Alliance and Bartenders International 
League of America v. Arthur Greenwood, et al., 
12 LABOR CASES { 63,722, 30 So. (2d) 696 (Ala. 
S. Ct., 1947). 

"2 Denver Building and Construction Trades 
Council v. Shore, 20 LABOR CASES { 66,437, 192 
F. (2d) 577 (CA-10, 1951). The court deferred 
to the United States Supreme Court on the 
constitutionality of the Colorade Labor Peace 
Act. 

"Garner v. Teamsters, Chauffeurs and 
Helpers, Local No, 776, 23 LABOR CASES { 67,396, 
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Pennsylvania law, by compelling an employe: 
to coerce his employees into joining a union 
unfair labor practic 
Relations Act 

‘I his decisiot 


this is also an 
under the National 
which prevails over state law.’ 
has been appealed and is on the United States 
Supreme Court docket for this fall 


since 
Labor 


State legislative protection from violence, 
intimidation and coercion in connection with 
strikes and boycotts includes regulation 


strike votes, secondary boycotts, abusive lan 


guage, violent or mass picketing, and back 
ground of violence in connection with a strike 


Missouri courts have enjoined secondary 
boycotts as a violation of the state Anti-Trust 
Law. The United States Supreme Court 
upheld such an injunction against picketing 
to compel a company to cease selling ice to 
nonunion independent retailers." Similar cases 
have enjoined picketing where it is part ot 
a combination to destroy the business of a1 
employer by threatening or causing injury 
to his suppliers and to compel independent 
milk contract haulers to join the union.’ 


Arizona, Idaho, lowa, 
sylvania and Wisconsin are among the states 
specific provisions than 
threats 


Minnesota, Penn 


which have more 
Missouri on 
in connection with secondary boycotts. Fo 
example, Arizona outlaws “any 
bination or agreement which directly or in 


coercien, violence and 


act, con 

directly causes, induces, or compels anothet 
to strike, threaten to strike, picket, threate1 
to picket, commit violence, threaten to com 
install, 


refuse to process, 


otherwise deal 


mit violence or 
service, handle, transport o1 
with specified articles, materials or services” 
Under 
an initiative petition act, adopted at the get 

eral election on November 4, 1952, a penalty 
of not less than $100 nor more than $1,000 
for each offense was imposed in addition to 


which results in a secondary boycott 


injunctive relief and damages.” 
pickets such as calling 
breach o 


Verbal abuse by 


“scabs” 


nonstrikers constitutes a t 


the peace which may be restrained, according 
to the Kentucky Court of Appeals.” The 


94 Atl. (2d) 893 (Pa. S. Ct., 1953); cert. granted 
June 15, 1953, Dkt. No. 56 The question of 
state jurisdiction over such matters is dis 
cussed in a later section of this report. 

“ Hmpire Storage and Ice Company v. Giboney, 
16 LABOR CASES { 65,062, 336 U. S. 490 (1949). 

% Missouri Cafeteria Inc. v. McVey, 20 LABOR 
CASES { 66,580, 362 Mo. 583, 242 S. W. (2d) 
549 (1951); Rogers v. Poteet, 13 LABOR CASES 
* 64,180, 355 Mo. 986, 199 S. W. (2d) 378 (1946) 

% 4 CCH Labor Law Reports (4th Ed.) © 41,510 
in respective state sections. 

% Boyd v. Deena Artware, 19 
" 66,344, 239 S. W. (2d) 86 (1951) 


LABOR CASES 
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The CIO, by asking for guaranteed 
annual wages, is challenging the 
most powerful business groups in the 
nation to tackle seriously the con- 
quest of the evils of mass unemploy- 
ment. This is the basic unsolved 


problem of democracy ... . 
—Economic Outlook 





Kentucky law also provides that, “Any per 


son who in the presence of another uses any 


abusive or insulting language, 
insult the other o1 provoke an assault, shall 
be fined not more than $20. If the offender 
is a male, and the person abused or insulted 
is a female, the offender shall be fined not 
than $50." Arkansas 


provision, but provides for penalties up to $200 


more has a similar 


or imprisonment up to six months.” 


states have specifically pro 


intimidating picketing, in 


\ number of 
hibited violent or 
cluding mass picketing obstructing access to 
The 
been interpreted by the courts to 
taking place 


premises or public roads Florida law has 
a ply even 
to a “background” of violence 
hus injunctions 
Miami 
wd atter 34 cases of beatings of both men 


and dy 


away from the picket line 
vere granted against picketing of the 
Hey 
and women employees, bombings 


intimida 
t} 


tire slashings, 


ok place 


home Ss, 


like, te 


nanmiuting ot 


tion, and the away trom the 


picket line 
Similarly, the ourt has 
yheld 


] 
1) use of 


Georgia Supreme ¢ 


lower court injunctions restraining 


violence to prevent vehicles from 


(2) blocking any en 


(4) 


intimidating language to persons entering, 


entering or leaving, 


trance, (3) mass picketing, abusive o1 


5) tollowing employees to and from work 


and (6) “from engaging in any acts of in 


timidation or coercion any time at any place 
[his case involved turning over cars, throw 
windows, actual vio 


into 


ing rocks through car 
lence to 


the 


individuals, shooting homes 


and like 

* Kentucky Revised Statutes 1948 and Supple 
ments, Sec. 437.020 (4 CCH Labor Law Reports 
(4th Ed.) { 41,510) 

’” Arkansas Statutes, 1947, Sec. 41-1412 (4 CCH 
Labor Law Reports (4th Ed.) { 41,510); Ne- 
braska, New Hampshire, Texas and Virginia 
regulations of abusive language are considered 
in the next section in interference with em 
ployment. 

* Ormerod 1 
(Fla. Cir. Ct 1951); 20 
(Fla. Cir. Ct 1951) and 21 
© 67,030 (Fla. S. Ct., 1952) 

" Williams v. Cedartown Textiles, Inc., 21 
LABOR CASES { 66,733 (Ga. S. Ct., 1952). Simi- 
larly Pedigo v, Celanese Corporation of America, 
16 LABOR CASES { 65,156 (Ga. S. Ct., 1949) 


ITU, 19 © 66,235 
* 66,476 
CASES 


CASES 
CASES 
LABOR 


LABOR 
LABOR 


Legislative Protection from Labor Violence 


intending to 


A number of states have legislation pro 


hibiting interference with employment, as 


has Missouri, but many of them have much 
more effective provisions than does Missouri.’ 
For example, the 
comprehensive provisions on interterence with 


Georgia has one ot nost 
employme nt which relates directly to pi ket 
practices. The 


threat of force 


boycotting (seorgia 


the 


ing and 


1 


law prohibits use 


intimidation or violence in the following cases 


(1) 


YY, near any 


assembling at 
labor 


to prevent any 


Iwo or more persons 


place where a dispute 


exists to prevent or attempt 


person from engaging in any lawtul vocation 


(2) Mass picketing to obstruct or inter 


fere with an entrance or exit at any place 


f employment or free and uninterrupted 


use of public roads, streets, highways, rail 
ways, airports or other ways of travel, trans 


portation or 


3) Acting 


attempt te 


convevance 


alone or in concert to compel 


» compel any person to jom or 


rain from joining any labor organization 


or to strike or retrain trom striking against 


his will 
(4) Acting 


or attempt to prt 


alone or in concert to prevent 


event any employer trom 


lawfully engaging or continuing to engage 


in an and lawful business, or using 


} 


proper! 


iS property in the conduct of such business, 


from disposing of goods or products of 


such business, or trom receiving delivery 


1 materials or supplies 
Oklahoma and Oregon 


with employment add still anothet 


Phe 


interterence 


provisions on 


twist that amounts te 


Phe pe 


reads as follows: “It 


a featherbedding pro 
Oklahoma 
shall be 


prevent by force, 


Viston rtinent provisiotr 


a misdemeanor 


to prevent or try to threats 


or intimidation, any person from employing 


another,.or to compel such employment, 


compel a person to alter his mode 


business, or f imit or merea the 


ng on 


number of h hired foremen, jJourneymen 


apprentices, workmen, IDO , ther em 


hlovees, or their rate of wi or time of 
Missouri's 
shall, by 
the 
attempt to 
any iawful 


Every person 
threats of 
anothe: 
person to 
employment 
attempt to 


provision reads 
force menace or 
person or property of 
compel any 
occupation or 
length of time, or prevent or 
any person from accepting or entering 
upon any lawful employment, shall, upon con 
viction, be imprisoned not less than 6 months 
or fined not than $100, or both; use of 
threats of violence constitutes a misdemeanor 
and may be punished by fine of not less than 
$50, or by imprisonment for not less than 3 
months or by both."" (RS Mo 1949, Sec 
559.460.) 

Georgia Act 141, L. 1947 (4 CCH Labor 
Reports (4th Ed.) © 41,510 (Ga.)) 


who vio 
lence’ to 
compel or 
abandon 
for any 
prevent 


less 


Law 
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service Violators shall be fined not 
more than $500 and/or imprisoned not more 
than one year.”™ (Italics supplied.) 


Nebraska, New Hampshire, Texas and 
Virginia include specific mention of abusive 
language in their interference-with-employ 
ment provisions. The New Hampshire Su- 
preme Court has upheld conviction under 
this provision where a nonstriker was called 
a “scab,” or the like, by a union official, from 
his front yard, when the nonstriker drove 
by the union official’s home several times.” 
Similarly a union organizer was convicted 
in Virginia for joining with pickets in loud 
songs containing indecent names in refer- 
ence to a nonstriking female employee with 


the result that one employee fainted and had 


to leave her work.” The Alabama and Vir 
ginia courts have awarded damages for in 
terference with employment. One Alabama 
decision has resulted in a verdict of $10,000 
against the UAW-CIO, and other cases are 
still pending. In this case a motion picture 
which showed the demeanor of the parti- 
cipants, and their clubs, clenched fists and 
menacing attitude was devastating evidence 
against the union’s contention that the pick 
eting was entirely peaceful.” In the Virginia 
case, the Virginia Supreme Court of Appeals 
permitted damages of $129,326.09 to a con 
struction contractor, against the United Mine 
Workers, for unlawful interference with em- 
ployment by threats and intimidation which 
resulted in the cancellation of the construc 
tion contract.” 


The United States Supreme Court has dis 
missed an appeal from a Texas court's criminal 
conviction of a picket for use of force, threats 
and violence by striking, beating and kicking 
a nonstriker when he tried to cross a picket 
line and engage in a lawful occupation.” 

Most states have prohibitions against un 
lawful assembly, as has Missouri, but again 
a number of states have much more effective 


* Oklahoma Statutes 1951, TCT. 21, Ch. 30, 
Sec. 838, and Ch, 1, Sec. 10 (4 CCH Labor Law 
Reports (4th Ed.) § 41,520). 

* State v. Dyer, 23 LABOR CASES ‘ 67,409, 94 
Atl. (2d) 718 (N. H. S. Ct., 1953). 

* McWhorter v. Commonwealth, 20 
CASES { 66,359, 191 Va. 857, 63 S. E. 
(1951). 

7 Russell v. 
23 LABOR CASES { 67,463, 64 So. 
S. Ct., 1953). The information on the lower 
court damage award and the use of motion 
pictures was given in a letter of August 17, 1953, 
to the Missouri State Chamber from Horace C. 
Wilkinson of Wilkinson and Skinner, Birming- 
ham, Alabama, who represented the plaintiff. 

* United Construction Workers v. Laburnum 
Construction Corporation, 23 LABOR CASES 
67,542, 75 S. E. (2d) 694 (Va. S. Ct. of App., 
1953). 
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LABOR 
(2d) 20 


International Union, UAW-CIO, 
(2d) 384 (Ala 





Three manufacturing industries—air- 
craft, electrical machinery, and chem- 
icalk—do half of the _ industrial 
research and development work per- 
formed in this country. 

—Bureau of Labor Statistics 





provisions than does Missouri.” At least 
eight states—Alabama, Arkansas, Georgia, 
Hawaii, Illinois, Mississippi, New Jersey and 
Texas—prohibit unlawful assembly to pre 
vent anyone from engaging in a lawful voca 
tion. Illinois makes special provision for 
carrying dangerous weapons, while a num 
ber of states mention riot, exciting public 
alarm and obstructing highways, entrances 
and exits, etc 

The United States 
ruled in an Arkansas cas¢ 


for promoting, encouraging or aiding an as 


Supreme Court has 


that punishment 


semblage, the purpose of which is to engage 
in violence, is not an abridgement of the 
right of free speech or assembly as guaran 
teed in the Constitution his case involved 
a group beating of a nonstriker in which a 
participant was killed 

interesting unlawful 


Perhaps the most 


assembly case involved the Hawaii unlawful 


conspiracy act. In this 
Court of Appeals 
district 


riot and 
Ninth Circuit 
lower federal 
injunction 


assembly 
case, the 
overruled a 
which had granted an 
prosecution by officials for (1) 200 pickets 
escorted by police 
(2) beatings 


started 


court 


against 


five 
from a sugar mill 
by pickets of nonunion 
to unload pineapples from a barge, and (3) 
truck drivers of a 
The United States 


consider 


pushing back men 
entrance, 
men who 


beating of nonstriking 
pineapple company 
Supreme Court refused to the cas 
The Tenth Amendment to the United 
States Constitution reserved the police power 
LABOR CASES 
of Crim 
United 


2 Jvey wv. State of Texas, 21 
§ 66,782, 247 S. W. (2d) 105 (Tex. Ct 
App., 1951) Appeal dismissed by the 
States Supreme Court, October 16, 1952 

* Missouri's law reads “If three or more 
persons assemble with the intent, or being 
assembled agree mutually to assist one an 
other, to do any unlawful act with force and 
violence, against the person or property of 
another, or against the peace or to the terror 
of the peopie, they are guilty of unlawful as 
sembly and shali be punished as for a mis 
demeanor.’’ (RS Mo., 1949, Sec. 562.150.) 

“Cole v. State of Arkansas, 17 LABOR CASES 
{ 65,446, 338 U. S. 345 (1949). 

% Ackerman, Jr. v. ILWU, 19 LABOR CASES 
66,221, 187 F. (2d) 860 (CA-9, 1951); cert. den., 
1951 
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to the Federal regulations which 


seem to be in the nature of police 


states. 
powers 
are enacted under other guises, such as the 
commerce, taxing and postal powers.°® 
the 
supremacy in 


federal 
that 
some authority over 

Thus Mozart G 
assistant general counsel of 
that “although 
) (A) authorizes the 
violence on the 
the right of 
from participating u 
the States tree to 


punish such conduct in 


Even most rabid advocate of 


labor relations concedes 
still 


and 


the states have 


violence coercion 
Ratner, former 
NLRB, 

(b) (1 


picke t 


interferes 


has said Section & 
Board to enjoin 
that it 


employee s to 


line ground 
with 
retrain concerted ac 


tivity, remau prohibit 


the 
For 


lree to 


and t interest 


of preserving the peace the 


States 


*Sallic 


reason the remain punish o1 


traditional non-labor-relations grounds acts 


of violence and coercion by individual 


em 


ployees, who, unless they are 


acting as 
agents otf a union are immune trom the bar 


(b) (1) oe 


jurisdiction 


nposed by Section 8 


The 
veTCciOnN to 
clarified by the United 


Court when it hands down its « 


extent ot state overt 


force workers to join 


unmlons 
soon be states 
rem 


1 } 
tiie Pennsylvania 


Tl tmnister 

Jack 

the Supreme urt 

1949 said 

labor cor 
National 

equally true 
1947, that 


yusly mentioned.” Justice 
opinion ot 


Wisc 


coercive 


onsim case it 
tactics in 
have said of the 


Act 


Management 


yversies, Wwe 


abor Relations what is 


the Labor Act 
mgress designedly ft 
‘ and 
exclude the 
power! 
anifested’.’ 
Phe 
upon the recé 


mittee 


} 


Missouri State Chamber 


Labor 
the Boat 
urged that 


mmendation of its 
the 


rey. atedly 


witl approval of 


lirectors, has 
labor 


Mis 


up to its responsibilities, the 


sponsibilities of the states relating t 


relations be enlarged lo 


live 


encourage 
Sour! to 
irt State recommended intro 


we rk b ll: 


Missoi Chamber 


duction and enactment of a right-te 

' See 
and Its 
Company 
this point 

‘Mozart G tatner 
State Jurisdiction in 
of New York 
Conference on Labor 
Bender and Company 1952), pp. 104-105, re 
printed in Labor Law Journal, November 
1952. See Sylvester Petro, ‘‘Participation by 
the States in the Enforcement and Development 
of Nationa! Labor Laws"’ in the same Proceed 
ings for a defense of state jurisdiction over 


Samuel P. Weaver 
Administration (Chicago 
1946), pp. 278-279, for a 


Constitutional Lau 
Callaghan and 


discussion ol 


Problems of Federal 
Labor Relations” in Pro 
University Fifth Annual 

(New York Matthew 


ceedings 
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AFL President George Meany branded 
Soviet Russia's attempts to gain a 
forced entry into the International 
Labor Organization on its own “‘im- 
possible’’ terms as a ‘‘highhanded 
and dishonest'' move to dictate to 
the free world.—AFL News-Reporter 





a bill along the Enes of the Texas law to bar 


from holding union office convicted telons 


whose civil rights have not been restored; and 
legislation to protect workers from coercion 
the right to 
jom a labor organizatio1 
Unfortunately the Missouri Right-t 
Bill died in House 
Felon Bill suffered the 
Labor Committee 
Anti-Coercior 


deadline for 


in exercising jom or not t 
Work 
Committee, the 
in the Senate 
the House, 
withdrawn 


bills by 


the Labor 


same tate 
Passage by 


Bill 


introduction of 


alter 


ind =the was 


ifter the 


representative who introduced it 


ion described 


ist be such viol 


ause 
place i! connection 
hould not 
hat just 


labor 


rganization, he 


exempt 
because 


acting It a union or any 


private should not 


immune from prosecution for violence 


1 coercion under the states’ police power 


Missouri, do not 


protection trom 


" 
Some states including 


adequate legislative 


when connected wit! 


Phe 


should be 


e and coercion 


controversies state legislation 


utlined in this repor iallenge 


d ent 


Summary of Protection 
in State Antiviolence Laws 


otectiol 


jomnine izations 
violence intimidation 
ot myury dividual 


ar to hi 


has written a 
jurisdiction 


Professor Petro 
articles dealing with state 
which were published in the Labor Law Journal 
article in the August, 1953 Labor Lau 
Journal, The Capital Service Saga deals 
with federal-state conflict union coercion 
A number of the state previously men 
tioned discuss the federal-state jurisdictior 
problems See especially the « mentioned 
at footnotes 13, 21 and 27 

* Cited at footnote 13 

“ International 
v. WERB, 16 LaBor 
245 (1949) 


labor relations 


series of 
His 


over 


cases 


ises 


Union, 


UAW, AFL 
CASES 64,992. 


Local 232 
336 U. S 





(2) Protection from violence, 
tion, threats, abusive language, obstructing 
of entrances or exits, and coercion in connec- 
tion with strikes, picket lines, and boycotts 
whether the offense takes place on the premises 
of the concerned business or away from it. 


intimida- 


(3) Protection from interference with em 
ployment by prohibiting the use of: 
(a) Force, threats, intimidation or viol- 
ence by two or more persons assembling 
at or near any place where a labor dispute 
exists to prevent or attempt to prevent any 
person from engaging in any lawful! vocation 
(b) Mass or violent picketing to obstruct 
or interfere with the entrance or exit at any 
place of employment or free and uninter- 
rupted use of public roads, streets, high- 
ways, railways, airports or other ways of 
travel, transportation or conveyance. 
(c) Force, threats, intimidation or vio- 
lence to compel any person to join or refrain 
from joining any labor organization or to 
strike or refrain from striking against his will 


(d) Force, threats, intimidation or vio- 
lence to prevent or attempt to prevent any 
employer from engaging in or continuing 
to engage in any proper and lawful business, 
or trom disposing of goods or products ot 
such business, or from receiving delivery of 


materials or supplies. 


(e) Force, threats, intimidation or vio 
lence to prevent or attempt to prevent any 
person from employing another, or compel 
such employment, or to compel a person to 
alter his mode of carrying on business, or to 
number of his em 
time ot 


limit or increase the 


ployees, or their rate of wages or 
service, 

(f) Insulting, indecedent, offensive, an 
noying, abusive or threatening language to 
ward any person or his immediate family, or 
in his or their presence or hearing, for the 
purpose of inducing, influencing or attempt 
ing to influence the person to quit employ 
or to refrain from seeking or entering 


[The End] 


ment 
upon employment 


WHAT IS A GRIEVANCE? 


“Section 9 (a) of the [Taft-Hartley] 
Act makes a duly certified union the ex- 
clusive bargaining representative for all 
employees of an appropriate unit with 
respect, inter alia, to ‘rates of pay, wages, 
hours of employment, or other conditions 
of employment’ although it permits ‘any 
individual employee or a group of em- 
ployees .. . to present grievances to their 
employer and to have such grievances 
adjusted without the intervention 
of the [exclusive] bargaining representa- 
tive’. Although any grievance may be 
a subject of collective bargaining, not all 
subjects of collective bargaining are griev 
ances. As we view the word ‘grievance’ 
it does not encompass, for example, the 
setting of wage rates for a large percent- 
age of the employees in a certified bargain 
ing unit. The word ‘grievances’, in the field 
of industrial relations, particularly in union 
ized companies, usually refers to ‘secondary 
disputes in contrast to disagreements con 
cerning broad issues such as wage rates, 
hours and working conditions’, The Su- 
preme Court, in construing the Railway 
Labor Act of 1934, noted that grievances 
are of a ‘comparatively minor character’ 
and traditionally ‘affect the smaller differ- 
ences which inevitably appear in the carry 
ing out of major agreements and policies or 


arise incidentally in the course of an em 
ployment’ Nothing in the legislative 
history indicates that Congress intended 
‘grievances’ a different meaning 
Labor Manage 

Implicit in 


to give 
in Section 9 (a) of the 
ment Relations Act 

that [contrary] proposition is this un- 
seemly notion: Congress intended Sec 
tion 9 (a)’s ‘grievances’ proviso to abrogate 
the very rights bestowed by the dominant 


portion of that section and protected by 


Sections 8 (a) (5) and 8 (b) (4) (C) 
Thus, to affirm that proposition would 
make meaningless the term ‘exclusive’, and 
the whole ritual of election and certifica- 
tion, by allowing an employer to bargain 
as to everything not only with the so-called 
‘exclusive bargaining representative’ but 
It would obliterate the 
union 


with anyone else. 
significant differences 
certified as exclusive 
sentative and a non-certified rival union 
or group. We therefore hold that fixing 
wages or rates of pay for a large per- 


between a 


bargaining repre- 


centage of the employees in a certified 
bargaining unit is not an adjustment of 
‘grievances’ within the meaning of Sec- 
tion 9 (a)’s proviso.”-——West Texas Utili 
ties Company v. NLRB, 23 Lapor Cases 
1 67,554 (CA of D. C., 1953), cert. den. 
October 19, 1953 
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( NE ISSUE in a case decided Novem 
ber 9 by the United States ‘our ! 
Appeals for the Fourth Circuit wi 

off the beaten track that the c 

said that it presented “an inter 


important question of law 


The question, as stated by the court in 
NLRB wv. Industrial Cotton Mills, 24 Lapor 
Cases § 67,947, was whether “an unreplaced 
striker may be denied his right to reinstate 
| 


ment because the employer grounds his 


refusal to recall ‘him on the mistaken but 
sincere belief that the employee's strike 
activity was marred by misconduct 

The case arose out of a strike by 1,057 
employees in a production and maintenance 
unit in a South Carolina plant as a result 
of a dispute over contract terms, The strike 
lasted 41% months. Practically all of the 
employees were eventually reinstated. One 
was not, for the following reason 


} 


vee| had been employe 

tender for about five years. H¢ 

strike at its beginning, and took 

part in the pi On July 31 [1951], 
during the strike [he] was standing 
among a group of people on a street corne! 
near the plant. After | 
there about half an hour, two policemer 


e had been standing 
emerged from the plant and approached 
[him]. They accused him of having 
thrown tacks on the street, and asked hin 
whether he had seen tacks thrown by any 
one else. [He] denied throwing any 
tacks, and answered that he had not seet 
any tacks thrown. His testimony this 
effect was corroborated by a disinterested 
witness not connected with the strike 
“The policemen did not tormally place 
[him] under arrest, or take him down 
to the police station, as they had done in 
the case of [other] employees whom 
they had apprehended in the act of throw 


Labor Relations 


a 


Ip tac ks mm the 
[he] was released f 

t the plant 
When the employee tried to 
at the end of the strike, 
reinstatement becau 


tacks into the street 


The NLRB foun hat the en 


innocent of an isconduct 


street In 


mm custody 


get his job 
he was re 


se “he had 


iployee was 


during the 


trike, but that the company had an “honest 


belief” that had thrown the 


held, in 102 NLRB, No 
denial of reinstatement, b: 
’s mistaken belief that 
strike misconduct, ce 

t Section 8 (a) (1) an 


vy Act 


the yuirt accepted 
ut questi 


il questio 


guilty I on rime, such 


il 


1¢ 


1) 
} 


is a firm and clear vwuarantee, ne 


bbery, entirely di nected witl 
1 m of ) t | ctivity 
then th soar could 
istatement, becat “such 


he ambit and bevond tl! 


tacks The 
126 (1953) 
ised on the 
he had en 
mstituted a 
d (3) of the 


t] 
ai 


n involved 


but 

beet 

on o1 
strike, 

he em 
rder 

cf ( ct is 


e purview 


Tait Hartley Act Here howevet 


ere Was an accusation ol 
mine if ot, develo 
nnected with, the strike 

The Fourth ircuit then 
Jlowinge conclusion 


“As we view the situation, th 


“misconduct 


} 
rr closely 


e Statutory 


rotection extended to a blameless employee 


onstantly varies with the corres 


tt one whicl 


tness of the 


employer's opinion or with accuracy of his 


wuurces of information. Nor d 


ves the Act 


expose the innocent employee to the hazard 


0 


f his employer’s mistake where 


the conse 
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quence of this mistake is to divest the em 
ployee of a right guaranteed by the Act. 
“The right to reinstatement granted to a 
blameless unreplaced striker is designed to 
set the limit of the risk he runs by striking 
That limit, which should not be unduly ex- 
tended, is fixed at replacement by the em- 
ployer or misconduct by the employee. The 
limitation is overstepped and the employes 
is harmed whether the denial of reinstate 
ment results from the employer's mistake 
or from his blameworthy animus. In either 
case, the striker has nevertheless lost his job 


“It is true that where denial of reinstate 
ment results from the employer's reasonable 
and sincere mistake, there is no evil inten- 
tion behind the harm suffered by the employe« 
While the employer’s attitude may not be 
censurable, the employee too is free of blame 
As between the victim of the mistake and 
the person who made the mistake, it seems 
just that the perpetrator bear the onus of 
his own error rather than that the burden 
of this error should be shifted to the em 
guard against it 

“The cases cited in the brief of . . . [the 
In general, they 


ployee who cannot 


employer] are not in point. 
hold, and we have previously indicated that 
such is the law, that an employer may freely 
discharge an employee, or refuse to reinstate 
an employee, for any reason, good, bad o1 
indifferent, provided the discharge or refusal 
to reinstate does not cut across or deny 
some right or activity of the employee, guar 
anteed by the Act, such as collective bar 
gaining, striking or joining a Union. But in 
our case, there is a right guaranteed by the 
Act—the right of an employee to reinstate 
ment after a strike. That right is forfeited 
by serious strike misconduct. What we hold 
is that this right is not forfeited by the 
honest but mistaken belief of the employer 
that the employee has been guilty of strike 
misconduct, not misconduct apart from, and 
having no relation to, the strike.” 


Conflict between circuits.—Jhe issue in 
the Industrial case may eventually have to 
be decided by the United States Supreme 
Court, because the Fifth Circuit has indi- 
cated that it disagrees with the Fourth 
Circuit's position. The NLRB, of course, 
agrees with the Fourth Circuit. A statement 
of the Board position appears in Rudin 
Brothers Footwear, In , 99 NLRB, No 100 
(1952): 

“We are now of the opinion that the 
honest belief of an employer that striking 
employees have engaged in misconduct pro- 
vides an adequate defense to a charge of 
discrimination in refusing to reinstate such 


830 


employees, unless it affirmatively appears 


that such misconduct did not in fact occur 
The Fifth Circuit took the Board to task 
in setting aside the Rubin order in Rubin 
Brothers Footwear, Inc. v. NLRB, 23 Lapor 
Cases § 67,527, 203 F. (2d) 486 (1953). 
The opinion, by Chief Judge Hutcheson, 
said that fatal defect in the 
finding of examiner Board that, 
if the employers in good faith believed, as 


“there is a 
and even 
shows, and even 
that [ the 
Was a brawler, and discharged 
they so believed, 


the dis 


the undisputed evidence 
the Board concedes they did, 
employee | 
him in good faith because 
and not tor his union activities, 
could be held discriminatory 
the employer assumed and discharged the 
examine! 

well founded, 


charge unless 


to the satisfaction of and 
Board that the beliet 
that is. that [the employee] had in fact 
fengaged in strike misconduct ] 
“This think, all ther 


courts any 


burden 
was 


Court, and we 
held to the 
labor law 
that 
guarantee the 
affords 


have contrary. It 


is settled in and under the 


think it Is 


thing 
Act, we 
union does not 


membership in a 
member against 
protectior 
that 


activity 


a discharge as such. It 


against only where it is established 


the discharge is because of union 
The without 
to have 
other oft 


rule to the contrary 


power, as it seems 


this 


Board is 
undertaker in 


SOOTHE 


and in 


lay down a 


¢ 


its decisions to , to 
Chief Judge Dobie of the Fourth Circuit 
wrote the /ndustrial opinion, 
clear that he did not 
Judge Hutcheson 


made it 
Chiet 


who 
agree with 
expressions of Cuircurt 
Rubin Brothers 


inconsistent with tf 


“It any ot the 
Judge Hutcheson in 
would seem to be 
views expressed in the instant case, we cat 


with such ex 


only decline to go along 


pre ssions * 


Suspected Reds Fired 

The 
there are Communists or 
pathizers among our citizens, some of them 
be working men and women 
the latter may be members of unions 


American labor force is huge It 


Communist sym 


some ot 
This 
much-talked-about 


may 
is not te say that the 
Red infiltration 
is not a reckonable 


problem of into organized 
issue, Twi 


(1) Phe key 


and 


labor is or 
facts, however, can be stated 
men in organized labor are by 
among the most effectively vocal anti-Con 

munists in the Nation, and (2) the number of 
cases involving labor questions which reac! 
the courts deal 


large 


administrative tribunals o1 
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ing with allegations of worker Communism 
is Scant It should not be necessary to add 
that the overwhelming majority of working 
Americans in and out of organized labor are 


staunchly loyal 


A rare the 
up in a recent case, Admimstrative Dect 
of the General Counsel, 2 CCH LaApor Law 
Reports § 12,814, Case No. 797, decided Sey 


1953 


instance to contrary turned 


StoOn 


tember ll, 


The complaint originated with the em 
substance the 
charges that 
laft-Hartley Sections 8 (a) (1) and (3) had 
been Each of the 
had union 


and 


ployees and their union. In 


against the employer said 
! 


workers 


afhliation 


violated five 


been questioned as to 


tour had been discharged because 


their members|] Ip im and activity on behali 


of the union In addition the union com 


plaint alleged that two of the worker 
t 


been threatened with discharge a 


times over a period of six months 


maintained their allegiance to the union 


Phe 


the employe r told 


issue of Communism was raised whet 


is side of 


should be pointed out that 


type the employer 1 


body 


sponsibility, legal 


Management 1 


maintaiming secur much r} 


done on government contrac The facts 


the instant case showed that the securit 


co-ordinator for the company had informatio 


indicating that the five employees involve: 
risks He them 


separately in an effort to 


interviewed 
settle the 
in the 


were security 


matte! 


Four of the five were active union 


Hive ach ot the 


questions 
Suspects They dealt uch matters as 
membership in the Communist Party, Fas 
organizations, 


cist groups advocating the 


overthrow of the government by force or 
and organizations listed as subvert 
Attorney 


such affiliations were 


violence, 
the 


any 


sive by General. Categorical 


denials of unani 
mous, One question was directed at learn 


ing whether the employees would report a 


known Communist employee to the employer 
uncertain but 
hitth 
would not make such a report 


he would tell the FBi Al) 
all but the fiftl 


Three said no, one was “sup 


posed” she would and _ the said that 
although he 
to the employer, 
hive 


were suspended, Later, 


were discharged 
The 


tormeyt 


co-ordinator 
had knowledge 
belonged to the 


plant security 

FBI agent He 
one of the workers 
Party at the time he 
for the employer 


was 4a 
that 
Com 
munist started to work 


That same employee bi 
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More and more recognition is being 
given to the significance of the fact 
that workers consume the year 
around and, properly to arrange 
their financing and budgeting, should 
earn income by the year.—Jack 
Chernick and George C. Hellickson, 
Guaranteed Annual Wages 





longed to an organization on the Attorney 


General's list, and he had failed to show this 


rity questionné 


nother ! l had a long reco 

At one time the 

him to urope 
state 


Communist afhlation 
ployer’s ittempt to send 


+} 
tO a it 


job was varted 
partment rett O g1 him a passport 
Phe investigate his 

been known 


the Communist 


who had 
, had 

Medina be 

had 


Communist to 


lady 


omimunists 
the employer, é yall o the Com 
Party, a whed a petiti ‘ the 


ivil 


munist 
Rosenbergs, had contributed to tT ( 
Stock 


Congress and had signed the 


c¢ Pledge 


concerning the tourth, also a 


revealed that she had been investigated 
FBI, had signed petitions tor (¢ 
olled and 


active 


om 
munist-con ganizations 
securing Signatures tor 

Pledge Her testi 


that she was active in the Communist 


been 


Stockholm Peace uncle 
hie dl 
Party, 
and that 
Party 


worker 


that she had no regard tor religion 
ommunist 


Another 


asked her 


her mother had seen a ¢ 


card in. het 


possession 


said that this lady had 


unnumbered message to 


the fifth as permitted to con 
tinue working because, although the co 


rmination that he 
his 


activity or sympathy 


rdinator hi had been 


investigated | the KI I, denials of 
Communist afhliation 


contradicted by the 


1" 
were not successtully 


( vide nce 

Iwo of the dis 
(1) 
super 
the 


Regional Director balks. 
orkers alleged Section & (a) 


bas« d on 


charged W 
violations claims that two 


ViIsOory employees had threatened that 
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employer would get rid of the union and 
that the two employees would go with the 
union. The supervisors denied the charge, 
which had been. made in supplemental affi- 
davits only after it was clear that the case 
for the workers, as it then stood, was weak. 
The trial examiner dismissed these charges. 
The Regional Director agreed. 

The Section 8 (a) (3) charges suffered 
the same fate. The Regional Director dis- 
missed them also. 


General Counsel concurs.—The appeal to 
the General Counsel of the NLRB was un- 
successful. He refused to issue a complaint. 
As to the Section 8 (a) (1) charges, he de- 
nied the employee-union appeal. The un- 
successful appeal was based (1) on the 
merits, (2) on the ground that the Regional 
Director had refused to advise the complain- 
ants as to the nature of the employer’s 
defense and (3) that the Regional Director 
had refused to accept relevant evidence- 
that the five employees had no access to 
classified material. 

The General Counsel found that, 
respect to the Section 8 (a) (3) 
the employer had reasonable grounds for 
believing that the dischargees were security 
risks. And therein lies the crux of the 
situation. The responsibility for determina- 
tion of the inner truth of the matter is not 
the employer’s, It may be said to be re- 
grettable if the fired workers are later found 
to be innocent of disloyalty to their country 
But it should also be that mainte 
nance of plant security would be an idle 
expenditure of tine and money if action 
were not taken. to weed out workers after 
the painstaking adduction of such evidence 
as that outlined above casts grave doubts 
upon their trustworthiness. 

Neither the fact that the dischargees have 
not had their day in court nor the fact that 
they happened to be members of a labor 
union has anything whatever to do with 
the case. 


with 
charges, 


added 


Pickets Walk Their Posts 


The National Labor Relations Board and 
the courts have heard hundreds of disputes 
involving every conceivable kind of picket- 
ing, but the cases continue to arise about as 
fast as they can be decided. A number of 
recent picketing controversies are discussed 
below. 

Violence.—During a strike, an employee 
in one case temporarily took the place of a 
night watchman who was ill. On his first 
day on the job, three men broke into the 
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warehouse where he was stationed and led 
him out into the plant yard where the vice 
president of the union was waiting. One ot 
the men struck the watchman in the face 
and knocked him down. Two others then 
threatened him with physical injury if he 
returned to work during the strike. In an 
other instance the union president threatened 
physical violence to another employee if he 
work during the 
union 


return to 
threats by a 


attempted to 
strike. Other 
committeeman were put in evidence 
decided that 
of peaceful picketing and that the union unlaw 
fully coerced and restrained employees from 
exercising a right guaranteed by law—that of 
refraining from engaging in a strike.—l/nited 
Electrical, Radio Machine Workers of 
America, Local 914, 2 CCH Lapor Law Rt 
Ports (4th Ed.) § 12,903, 106 NLRB, No 
250 (1953). 


similat 
It was 
the conduct exceeded the bounds 


\ union placed pickets 
located on the em 


Train stoppers. 
along a railroad 


ployer’s property, but moved them to a spot 


spur 
further down the track after “no trespassing” 
An oncoming train was 
stopped; its told that it could 
serve any shipper but the employer. Held 
The action unlawful secondary 
boycott. The men were 
primary picketing when they stopped the train, 
to the employer's 


Signs were pe sted 


crew was 
was not ar 
still engaged in lawful 


since they were as close 
plant as they could get and were only try 
ing to persuade the trainmen to refuse to 
enter the employer’s premises.—Administra 
tive Decision of the General Counsel, 2 CCH 
LABOR LAW Reports (4th Ed.) § 12,909, Cass 
No. 835 (1953) 

Believing in signs.—An employer asked 
for an injunction against picketing on th: 
ground that signs carried by the pickets un 
truthfully that his 
strike, when they had signed an affidavit to 
the contrary. The picketing union filed un 
fair practice charges against the employer 
with both the state and federal labor rela 
tions boards claiming interference with em 


stated workers were on 


ployees’ rights and unlawful discharge oi 


one worker, who was said to be “on strike 
It was held that a labor dispute existed and 
that 
or threatened so as to permit issuance of 
a preliminary injunction under the Anti 
Injunction Act prior to a hearing.—Cornell 
Beverages, Inc. v. Engar, 24 Laspor Casks 
7 67,939 (N. Y. Sup. Ct., 1953). 

A similar New 
quest by a religious organization for an in- 
junction against picketing. The injunction 
was denied because a labor dispute existed, 
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no unlawful acts had been committed 


York case involved a re- 





and the Anti-Injunction Act applied. The Supreme Court Labor Docket 
court said that “the laudable purposes” ot cae 
docket ot 


and “highest respect and admiration” duc Changes in the labor 
United States Supreme Court during 


i 
(to November 24) includ 


the organization did not justify deviatio1 
Union of Past month 


1 


from “settled legal principles.’ 


Orthodox Jewish Congregations of Americat following 
Sternberger, 24 Lapor Cases 967.945 (N. ¥ Appeals filed. en 
Sup. Ct., 1953) ft Company, 24 LABor Cases { 67,761, 
. filed November 15, 1953, Dkt 
Damages not moot. Lathers’ A 
tractor asking tn ' rica "tcimtt) 24 LABOR 


tie contrac 
fled October 


unctio}1 
an appellat ci 


a perinal 


‘ 14) 

Certiorari applied for.—/ 
damages ul js es i P As ition, In 
Trades ) 7 ‘ ‘ SI . 198 

§ 67,941 lo. Sup ar ‘iat me 1 
| I » vo 

Too late to picket. VLRB 
to picket to xO 


denied. 


horat ; 


What Is a Supervisor? Certiorari 


rine 


t NLRB cases, 


ce 


i \ 
exciuded 1 ] ul ! or 
service employees.—Hilton Hoi Cc 
ases reargued. 
rational, Inc., 2 CCH Lapsor Law Ri Mar 6 


) $12,887, 106 NLRB, No. 233 xP pep 


ther case, challenge 
employees im a representati 
ical \ hearing officer decid 1953 
Brotherhood im ; 54 ASES 


supervisors, and su 
" 66,921, ‘ rtiorar! gt 1 Octo 


lenges. The NLRB overruled 


} 


(1) the evidence upon which he based h | — January 


findings was unreliable, and (2) the evidence or reargument May 25 
tailed to establish any exercise of clear st . rears vember 10, 1953, Dkt 
pervisory authority on the part ot the em lo 6 Gaynor N ex ( ” pany 7 ViLER 
ordered the ballots ot d ABOR CASES 9 67.046, to CA ? certiorari 


Book rant March 9, 1953, argued April 27, 


ployees he Board 
the two men opened and counted 
Production Industries, Ini J = H ] ABOR ] . o ‘ docket for reargument 
Law Reports (4th Ed.) € 12,897, 106 NLRB May ; 3, rearzued November 10. 1953 
No. 235 (1953) tN 
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Secretary of Labor Mitchell 
Wants Higher Wage Minimum 


A bigger minimum wage for more Amer 
ican workers—that was the promise in the 
first major address by James P. Mitchell 
since he took office as Secretary of Labor. 
He made his position known at the Fif 
teenth Annual Convention of the CIO at 
Cleveland on November 18 


“One of the first things to which I want 
to devote myself with your help and the 
help of other unions and of employers is 
repairing and raising the floor which we 
want under our national wage structure,” he 
said. “I consider our minimum wage statute 
can be a great bulwark against substandards 
of living. It is badly in need of shoring up.” 


The fact that Mr. Mitchell began talking 
about federal wage law coverage and en- 
forcement immediately after his introduc- 
tory remarks indicated that he considers the 
subject to be one of importance. Formerly, 
the strongest publicity emphasis fro: both 
the Department of Labor and organized 
labor itself was on amending Taft-Hartley 

“From my previous experience I had a 
good general knowledge of the minimum 
wage law,” the new Secretary explained 

Sut I will tell you frankly that, since com 
ing into the Department of Labor and at 
tempting to familiarize myself with its work 
and responsibilities, I have been shocked at 
what I have learned about the various rami 
fications involved in the application of that 
law. I knew that of the 63 million men and 
women working in the United States as ot 
mid-1953, some 20 million were farm opet 
ators, worked as public employees, were in 
the professions, were self-employed, or were 
engaged in similar occupations—and that 
none of these was covered by the 75-cent 
minimum wage 


834 


million 
local in 


that about 3 


businesses so 


“I was aware also 
were employed in 
character that they could not be helped by 
| believed that, with the 


two industries | knew 


a Federal statute 

exception of one or 
something about, the approximately 40 mil 
in America were pro 


lion other workers 


tected by our minimum wage law 


learned that 


“My surprise came when | 
which | 


this is far from fact. The 
have had prepared for me show that of these 
4) million workers, about 18 million, o1 
nearly half, were exempt trom the terms of 
general lan 


studies 


this law either because of the 
guage of the Act or because specific language 
exempted the industries or work places in 
which they were employed. Now, mind you, 
these 18 million people were in addition te 
the 20 million farm operators, 
sional and other selt-employed persons who 
the law, and were in 
million in 


and profes 


were not covered by 
addition to the 
local businesses who were 
Chis means that of the 63 million 
people almost two-thirds have no 
substandard wages 


almost 3 purely 
also not covered 
working 
Federal 


protection now against 


“I do not believe that we have established 
the type of floor under our national wage 
structure that a prosperous America wants 
and must have if so substantial a number of 
our working men and working women art 
without the safeguard of minimum wages 
Not only is their position dangerously inse 
cure, but as long as such a condition exists 
status of thoss 


it imperils the economic 
to be cov 


workers who are lucky enough 
ered by the law or are represented by strong 
With almost 


unsup 


unions in profitable industries 
Americans 
statute, the 


two-thirds of working 
ported by our minimum 
ability of too many of our people to save 
and buy the things they need and want is 


wage 


seriously impaired 
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‘l am deeply concerned to see that there 
is in America an ever expanding demand 
for the consumer goods which are made in 
the plants in which you and other Amer 
icans work 

‘I want to tell you here and now that we 
There are 
follow 


are doing something about this 
four avenues of action which we are 
ing: 


“*(1) We 
exemption and exclusion and are exploring 
additional 

Act; 

2) We are doing everything that we can, 
ough the work of the Bureau cf Labor 
Standards and the Womens’ Bureau, to en 
development of adequate min 


are examining the categories of 


bringing in 
of the 


the possibility of 
workers under the coverage 


courage the 
imum wage laws in the States; 

‘(3) We will, through the Wage and Hour 
and Public 
the enforcement of the 
ards Act; and, finally, 

“(4) We are 


and 


Divisions, intensify 
Fair Labor Stand 


Contracts 


working hard to find ways 


about an increase in 


hour minimum to a 


means to bring 


the present 75 cents an 

more realistic level in keeping with present 

day levels. We do not yet know what 

that should be I do that the 
) 


CIO platform calls for $1.25. Just as soon 


Wake 
level know 
come up with findings, the De 
partment of Labor will make 
tions to the President for action bv the 


as We our 


recomine nda 


Employee Thwarted 
in ‘Fishing Expedition"’ 


When 
been paid as required by tl ‘air 
Act, he 
difficulties lhe 
that 
how 


feels lé has not 
Labor 


his employe I 


an ¢ mployee 


Standards 
(one 


nay sue 
must tace 


the records which 


upon 


filing such a suit is 


would show exactly much he may be 


entitled to recover, if anything, are ordinas 
control, 


ily within the employer's exclusive 


and not accessible to the worker 


The Federal Rules of Civil Procedure 
prescribe a discovery mechanism (Rule 34) 
by which one party can require his opponent 
to produce records for examination. Can a 
worker FLSA for failure to 


pay time and one half for work in excess of 


suing under 
4) hours a week require wholesale produc 


tion of his employer’s records?” 


involved in Ssubinski 

Door Company, 24 
(DC IIL, 1953). The 
employee's complaint stated that he had 
been underpaid for overtime while working 


This was 
v. Commercial Sash « 
Lapor Cases ¥ 67,961 


question 


Wages Hours 


goods trom 
1953. It 


“unable to 


as a watchman of interstate 
March 21, 1951, to March 6, 
alleged that the employee was 
determine the exact amount due him because 


also 


all time records are in the possession ot the 
employee 


{employer ].” The moved 
for the production of documents and _ thx 
inspection ot the under Rule 34 
Che addition to the 
time 
other 


premises 
motion included, “in 
records, all ledgers, sales registers and 


hooks of 


vouchers 


account, and all insurances 


policies, and cancelled checks.” 


The time records alone would have estab 
lished the amount the 
He asked for the other 


in establishing that his employer's business 
him subject t 


employee was due 
records to aid hin 
Was interstate so as to make 
the FLSA 


motiol is to the 
all others 


1 the 


Lrante 


time records, but denied it as t 
judge Hoffman, states 
likely that the 


[employer] w 


Che opinion, by 
is, of course, 
records of the 
lish whether [he] was engaged in inte 
this is not the 


ce uld 


gation of 


State commerce but 


means of doing so The fact 
established by the oral interré 
[empl 


there 1s no e that the 


Ve r’s| othcers and em] lovee Ss, al dl 


[employee | 


Emptyhanded on Payday 


[wo new cas 1 with suits by em 


lation of ‘ statutes im Fe, 4 
Hanson, 24 | 


Sas SU] 


withheld in Vio 
Pp 
ABOR 


novyees to ove ages 


Vanufacturing ( 


Cases 4 67,957, reme Court 


held tl 


at an emp 


penalty provided 
wages due witl 

where he neithet 
seven avs 1 

where to send it 

Was pct ane at to benefit by 


letter 


the statute 


t one must come strictly within its 


I: phrarum 7 le Tn ludictia District 


Court, 24 Lapor Cases 9 67,959 (Cal. Dist 
Ct. of App.), 


failure of 


| 


} 1 
was based on a similar port 


maintain a semi 


section 


an employer to 
prescribed by 
Labor Code Ihe 


trial 


monthly payroll as 
204 of the 


wriginal complaint was not brought to 


California 


within the prescribed period—30 days—and 


was dismissed on the employer’s motion 


Shortly thereafter a second complaint, which 


included the dismissed counts alone with 


new ones, was issued. The emplover, in the 
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principal case, sought a writ of prohibition 
against the court in which the second com- 
plaint was to be set down for trial. The 
employer was ‘successful in part. It was 
decided that the counts in the old complaint 
could not be tried but that the new counts 
were valid. The case was remanded, but a 
change of venue was granted at the employ- 
er’s request. 


FLSA Violator Enjoined 


In these days of high living costs it is 
often assumed, and sometimes too readily, 
that commensurately high wages take the 
sting out of zooming prices. 
at low pay are still the lot of some Ameri 
can workmen. meny 
cases enjoining violations of the Fair Labor 
Standards Act. A recent example occurred 
in Tennessee, where a federal district court 
granted an injunction on October 13, 1953. 

The company 
and tomatoes at wholesale in a 
community. Among the states from which 
the produce was purchased were Arizona, 
Florida and Louisiana. This brought the 
employer within the purview of the FLSA as 


Long hours 


This is revealed in 


bought and sold bananas 


1 ecunessec 


one “engaged in commerce or production ot 
goods for commerce.” 

The violations proved and admitted, and 
on the basis of which an injunction was is- 
sued, included the following: 

One employee received $35 a week for 
65 to 74 hours work, with no compensation 
for overtime; another was paid $7.20 for 
28 hours of work, and the same man worked 
as many as 60 hours per week at 75 cents 
per hour with no pay; another 
worked for six months at an hourly rate of 
50 cents; another worked 97 hours weekly 
for $60 straight regularly 
worked 60 hours per week at 75 cents per 
hour with no overtime compensation, 

Child labor and 
violations included the employment of three 
17-year-old boys, two 16 and one 14. One 
of the 16-year-olds regularly worked more 
than 40 hours but received no overtime pay; 
he averaged $50 a week. 

On many of the workers no re- 
cords whatever were kept; this ad- 
judged a violation of FLSA record-keeping 
regulations, 


overtime 
salary; another 
occupation 


hazardous 


above 
was 


No Escape 

When the Secretary of Labor sought to 
enjoin an employer from violating the Fair 
Labor Standards Act in a recent case aris- 
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ing im Tennessee, the detense was that the 
hosiery firm had gone out of business and 
that the partners had no intention of re 
entering the same type of business. The 
defense motion for summary injunction on 
these grounds was denied in Durkin v. Abel 
son, et al., 24 Lapor { 67,898 (D¢ 
Tenn., 1953). 


CASES 


Che court accepted without question the 
proof that the defendants had ceased to do 
and had no intention of again 
engaging in the 
it was concluded that, under the authorities, 
the question was not moot but 
determined 


business 
same activities. Even so, 
presented 


a justifiable issue to be upon 


trial 


Cited as controlling were 


Walling 7 
Reuter, Inc., 8 Lapor Cases $51,178, 321 
U.S. 671 (1944); Fleming v. Cincinnati Union 
Terminal Company, 3 Lasor Cases {] 60,263 
117 F. (2d) 1012 (CCA-6, 1941); and Wal 
ing v. Mutual Wholesale Foed and Suppl 
Company, 8 LaBor Cases { 62,068, 141 F. (2d) 


331 (CCA-8, 1944) 


Pensioner Gets Jobless Pay 


Can a worker retired on a pension at age 


65 as required by a collective bargaining 


agreement between his employer and his 
union obtain unemployment compensatiot 
That question was decided on November 
1953, by the Supreme Court of New Jersey 
in Campbell Board 
Review, Division of Employ Securit 
Department of Labor and Industry, State 
Vew Jersey, et al, CCH UNEMPLOYMENT 


ReEpPoRTS {| 823 


Soup Company 7% 


ment 


SURANCI 


who left w« 
A low 
tl 


The statute disqualified one 


without good caus¢ 
that 


benefit of the 


voluntarily 
New 
tract had 


employees 


Jersey court had ruled 


| svaal +] 
een mad tii¢ 
(the case Wi a consolidated 


one involving a number of workers), and 
although retirement 
the employer’s point of 
on the part of the 
had 


supreme 


was compulsory from 


view, It was volun 
employees Phe 
allowed the 


reversed 


tary 
board of review 


The 


earlier 
court again, 
ruling for the claimants. It had been found 
that “the claimant did not 
to relinquish his job. He requested that he 
be allowed to go on working. 
by the company, that, in its 


claim. 


as a tact want 
He was ad 
vised view, 
the retirement and pensioning were compul 
under the contract. Without further 
protest the claimant retired and accepted 
the pension. He was thereby barred from 
working for his employer. The union did 
not protest his pensioning off 


sory 


under the 


December, 1953 @ Labor Law Journal 





duly established grievance machinery. ‘The 
claimant sought other employment without 
success.’ In of facts it was 
held that employment had not been “‘volun- 


tarily terminated.” 


Another 


view these 


case involved the 
eligibility that a claimant’s 
skill and ability be that there 
is a market for them, that is, must be 
expectancy of employment.” 
which existed n 


the 


question in the 
requirement 
suc h 


there 


must 


“reasonable 
Actually, the 


was 


only market 


the employee 


which 


hie 


Was a 


this case job 
lett 


court 


not 


' 1 3 
could not returt! 


nad 


| he 


and to whicl 


said this “market” 
and it was concluded 


was “available for 


he statute 


Result: “The 
benefits without disqualification 


Postcontract Back-Pay 
Union Liability Found 
The National | 


recent « ruled that a 


abor 
ase, union 
lischarge of an employee 
Taft Hartley 
f discrimination is 


intil the 


the proscription 


hable for 
employee's bach date w! 


ement ie! 1 granted 


‘ hetw 


een 


as expire d 


ract 


examiner found 


than three 


trial 


Che 


ployee was more 
in payment of her uniot and 


tact in good 
constitution 


arrears 
standing 


not in 


under 


therefore was 
with the union 
bylaws, but, despite this, the 
made the 


its 
General ¢ 
that the 


discharge 


sel successfully point 


union had waived this reason for 


Wages ... Hours 


oun- 


the 
dis 
the 


that 


the 


and in others, and 


the 


in her Case 


discharge was 


of her activity 


motivation for 


for 


criminatory reason 


rival union 
Che 


ner position 


reinstated to 
The trial 


be 


finally 
$. 1953 
that 
the in 
23 to May 4 


ror 


Was 
May 
recommended 
vensated the 
suffered from January 
that its 


employee 


on 


xaminet she com 


loss 


pay 
1 he 
back 


expiration of its con 


by union for 


Sii¢ 
ion contended liability 
ended with 
m March 
ds the 


not have 


iY 
the 
15, 


emp! vec 


since it no longer 1 


aiter that date 
discriminated against 
i th 
7 
pl 


as the 


e meantime had w 


and had re] laced 


ant 


collective bargau 


ducts 
He LABOR 
106 NLRB, 
not \ major 


members 


n" 
] ? 899 


(4th 


Re&PORTS 


249 ity 
} 1 


Sal Gl 


1953), that it did 


nt the 


ximate 

nduct 
affirmative 

reimstatement 

be ing 


the 


the loss 


or 

As 
conduct 
believe that the 


hould equitably be borne by the latter 


Si 


between victim ol 


, : 
unlawtul and the wrongdoer, we 


the tormer 


We 


loss suffered by 
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believe that such a remedy is also neces- 
sary to effectuate the policies of the Act. 
Accordingly, we shall direct that the Re- 
spondent Union make [her] whole 
for the entire loss of earnings suffered by 
her from January 23, 1953, to May 4, 1953.” 


Member Murdock, dissenting in part, said 
“IT agree with my colleagues in the dis 
position of the substantive portions of this 
case. I do not agree, however, with their 
refusal to terminate the Union's liability 
for back pay for [the employee] . . . when 
the contract expired and it ceased to be the 
bargaining representative in March 1953. 
It is clear that after that time [her] 
failure to get reinstatement to her job until 
several weeks later on May 4, 1953, was not 
because of any objection on the part of the 
Union. It is no clear that even an 
express withdrawal by the Union of its 
earlier objections to [her] employ- 
ment would not have been of any 
The Employer’s refusal to reinstate [her] 
in March when she and the new 
bargaining representative requested it was 
predicated on a fear that to do so might be 
construed as an admission of guilt of the 
unfair labor practice with which it was 
charged. Under these circumstances I would 
not hold the Union liable for back pay dur 
ing this period.” 

The amount of wages 
case prevents it from being, on its facts, a 
particularly important one to the losing 
union as a practical matter. The 
the decision, however, is important. If a 
large number of employees had been in- 
volved, and if the wage period had been, 
say, two years long (only six weeks’ 
wages for a single worker involved 
in the principal case), the resulting judg- 
ment might have bankrupted the union. 


less 


avail. 


involved in the 


rule of 


were 


Lawsuit for 90 Cents 

Tuesday, November 4, 1952, was election 
day in Syracuse, New York. Section 226 of 
New York Election Law provides that under 
certain conditions employees must be paid 
for time taken off to vote. Under federal 
law, an employee who works more than 
eight hours in a single working day must 
be paid time and one half for the excess. A 
case arose in Syracuse where an employee 
tried to compound the two laws in such a 
time-off-to-vote hour 


His 


way as to use the 
in computing overtime pay due him. 
employer balked. 

The man earned $1.80 per hour. On the 
election day in question he was paid the 
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regular rate for seven hours, plus $3.60 
He wanted $4.50. For the difference, % 
cents, he sued his employer in the munici 
pal court of the City of Syracuse. 

Judge Farrell considered the case care 
fully, read the cases cited to him, consulte: 
the Federal Register for the pertinent na 
tional law, studied the collective bargaining 
contract covering the worker and cited the 
pertinent parts of each along with the New 
York statute. 

The 
payments be 
The court 


Should — time-off-to-vote 
credited in computing 


found the answer n 


question 
ove! 
time pay? 
the Federal Register: 

“T have made quite a detailed study 
of Tithe 29—Labor, Chapter V, Wage and 
Hour Division, Department of Labor, Se« 
tion 778.0 to 778.27 contained in Federa 
Register—15 February 1950, and have a: 
rived at the same conclusion as the Wage 
and Hour Administrator in his ruling n 
November, 1944 wherein he 

“‘the minimum wage and 
quirements of both Acts 
compensation for hours worked. 
Act requires that during 
employee is relieved of his duties for the 


States, 

overtime re 
only te 
Neithe 


which a1 


relate 
time 


purpose of voting be counted as time worke« 
in computing minimum wages or overtime 
compensation.’ 

“*Under the principles stated in the D 
vision’s Releases R-1625, R-1943, where an 
employed at an hourly rate is 
for time off which is al 


employee 
paid at that rate 
iowed him for voting purposes, the amount 


so paid is not considered as compensatior 
} 


for hours worked and need not be included 
in computing the employee’s regular rate 
of pay on which overtime compensation is 
calculated.’... 

“Section 778.7 of the above-mentioned 
litle 29 states 
“ ‘However, since payments are not con 
pensation for work, no part of such pay 
toward overtin 
Act.’ 


“Section 778.7 entitled ‘Payments Not for 
Hours Worked’ Paragraph 2 (f) states 


credited 
under the 


ments can be 
compensation due 


“*as a general rule “hours worked” will 
include all time in which an employee is 
required to be on duty or to be on the em 
ployer’s premises or at a prescribed work 
place.’’ 

Result: The employer made no deduction 
in violation of the New York Election Law 
He keeps the 90 cents.—Williams v. At 
cooled Motors, Inc., 24 Lasor Cases 9 67,907 


(1953). 
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and ENACTMENTS 








Coming—the Eisenhower 
Taft-Hartley Message 


Since the August 1 incident involving the 
now-famous 19 amendments to Taft-Hartley 
which culminated in the 
Martin P. Durkin as 
there has been little word from official cit 


resignation ol 
Secretary ot 


cles about changing the controversial statute 
On November 18, however, in a message t: 
the CIO convention at Cleveland, President 
‘l shall submit 

when it con 


Eisenhower said flatly 
suggestions to the Congress 
venes in January.” The message was short 


ind, while it contained nothing specific, it 


1 


“li State certain general objectives 


“IT know you have a vital interest in the 
laft-Hartley Act. I have previously stated 
iny conviction that this law, while funda 
mentally sound, should be changed in some 


respects 
f the Administra 


red in a searching study 


“For months, members 
tion have been eng: 
1 the Act. Our objective is to recommend 
mprovement im 


order to make possible a 


wre free and vigorous collective bargaining 
process, to reduce government intervention 
n labor-management relations, and to pro 
mote sound and peaceful industrial relation 
ships so essential to the economic well-being 
§ American working men and women and 


o the welfare of al! elements of our nation 


‘I shall submit the resulting suggestions 
the Congress when it convenes in Janu 
irv. In formulating these suggestions, our 
cuide will be the fundamental principle that 
the law must be absolutely fair to the labor 
ing men and women ot this nation, to man 
iwement, and to the public at large 


New voice in the chorus.—Speaking out 
length on the Administration 
position on Taft-Hartley to the CIO dele 
cates was the new Secretary 01 Labor, lames 


at greater 


Labor Law in the Making 


Labor, 


P. Mitchell He 
clear but 


made his general attitude 


also stayed away from concrete 


proposals tor amending the controversial 


law 
‘I can tell you that no final conclusions 
what the President 


Congress on 


have been reached on 
will recommend to the 
| Taft-Hartley],” he explained 


be such 


“There will 
They will con 
What 
will be recommended is still being discussed 
There will be 
ve will 


recommendations 

template amendments to the statute 
If these are realized 
forward 
Administration 
Taft- 


significant changes 


changes 


have made great strides 
Let’s be fair The previous 
which elected on the 


Hartley failed to make 


Was issuc ol 


even though it had great majorities in Con 
Administration has not 
Act and the 


in essence establish the 


gvress which this 


‘Now, the Taft-Hartley 


| 


Way 
it 1s 


policy of the 


administeres 


Grovernment with respect to 


labor relations, It is important to remember 
that in a democracy policy is always a com 
with perfection. It sometimes falls 


of solutior 


promise 


short 


“No law is pertect for any one institution 


Che controls regulating the stock exchange 
the laws relating to the formation of trusts 
make some ple pretty unhappy. The 
union movement itself is not united on many 
public power, the St. Lawrence 
Waterway, tariffs, 
on specinic ame ndments to the 


Act itself. Our 


issues; 
agreements, and 
laft-Hartley 
depend 

They 
immediate 


trace 
views on any Issue 


on how our spectacles are ground 


are ground to contorm with our 
interests and they blur our vision to what is 


utter clarity to others 


trom the 
laft-Hartley 
Act in many of its features is sound, fair and 
just—and preclude further talk of repeal of 
the Act, we will then jointly concentrate on 
features of the Act 


we Can agree to start pomt 


ot realism—which is that the 


really 
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those which are 





dangerous to labor, really loaded, really un- 
fair. I am for the removal of those unfair 
features. The President is for their removal. 
I think a majority of the Congress will be 
for their removal. What those features are 
in precise detail must be worked out in 
conference and in compromise. And in these 
deliberations, you know 
numbers—19 


coming legislative 
there will be no 
amendments are no more mystic than 15, 1, 
Q 


magic m 


or 


“Now in my dealings with you on this 
matter I can pledge you a sympathetic audi 
ence, an open mind, and my advice. I can 
also promise you honest, straight dealing 
I will listen to all parties who have ideas 
on this issue 

“To the extent that we can agree, I will 
be happy to work with you in achieving our 
common objective. To the extent that we 
disagree, we will try to work out a way ot 


” 
agreement 


Against six things, for three.—'l’o the ex 
tent that he will be able to personally influ 
ence the recommendations of the President, 
Mr. Mitchell that he will take a 
middle-of-the-road stand. He told the CIO 
that he would observe the following criteria 
‘ every rec 


indicated 


‘in determining my position on 
ommendation proposed.” 

“IT am opposed to any proposal which 
would leave the Government powerless to 
deal with national emergency strikes 
which 


Communists or 


“lam any proposal 
would make it easier for 
racketeers to control labor 
and I am opposed to treating the Commu 


nist problem solely as a labor union problem 


opposed to 


organizations, 


“IT am opposed to any proposal which en 
courages unions or union officials to be 
irresponsible 

“T am also opposed to any proposal through 
which employers could escape their obliga 
tion to bargain collectively 
proposal which 


“T am opposed to any 
for break 


would make Federal law a device 
ing or undermining unions. 

“T am opposed to any proposal which will 
have an undeserved punitive effect, whethe: 
on unions, employers, or the individual 
worker 

“IT am opposed to any measure which in 
essence defeats the demonstrated will and 


the majority of the working 


desires of 

people. 
“On the other hand, I am prepared to 

endorse and support every reasonable pro- 
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posal for amending the Taft-Hartley Act 
which will meet these standards 

“Minimize the amount of government it 
tervention in labor disputes; 

“Maximize the incentives for parties in a 
dispute to settle it themselves; 

“Contribute to more peaceful and mature 


labor relations in America.” 


In addition to his above remarks on Taft- 
Hartley amendment, Mr. Mitchell 
forcefully to the CIO on the subject 
federal wage legislatior See “Wages 


Hours” at page 834 in this JouRNAI 


spoke 


Fourteen State Legislatures 
Have Regular 1954 Sessions 


Autumn of 1953 was a slack season 


lawmakers and only a scattering wet 
Beginning 


state 
} 
early 


in special session 


vear, however, the following 14 states 


scheduled for regular sessions which 
start on the dates indicated 


Mar 
January 4; 


Arizona, January 11; California, 
»- Colorado, January 6; Kentucky, 
Louisiana, May 3; Maryland, February 3; 
Massachusetts, January 6; Michigan, Ja 
ary 13; Mississippi, January 5; New Jerse 
New York, January 6; 


South Carolina, 


January 12 
Island, January 5; 
12; and Virginia, January 13 

The Wtah 


session on December 1 


January 


begins a_ special 


The Georgia legis 


legislature 


lature is presently in a special session whic! 
November 16. Mississippi’s law 
special on Ne 


it was expected to continue only 


be gan on 
makers opened a session 
vember 3: 
tor two or three weeks 

second special 
November 13 to 
second Ne W York Spe 
held November 17-18 

was in special sessior 


November 3 


Island held its 
veal 


The 


Was 


Rhode 
session of the 
November 17. 


session 


from 


cial 
Arizona’s legislature 
13 to 


None of the special sessions referred 
statute signincant 


from October 


T 
] 
| 


above produced any 


affecting labor 


Eighty-third Congress 
Reconvenes January 3 


The Second Session of the 
Congress begins on January 3, 1954 
it will be a number of bills proposing 
amendments to the Taft-Hartley Act, the 
Act and other federal 
relations and wages 


Fighty-thir 


Before 


Fair Labor Standards 
laws affecting labor 
and hours. 
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CURRENT LITERATURE 
in the Labor Field 








icement of the well-being and 


A Late Appraisal peste 


»yvee membership.” The most 
Interpreting the Labor Movement. Indus yversial issue concerning the union’s rol 


ial Relations Research Association, Park in ry 1s the matter of participation 


1 


1717 . P 2 > c 1 
and University, Temp. 3, Room 5, Mad ning formulating and administerit 


Wisconsin 1952 _ da $. rl ' nT! 
( ) } ‘ rie 
i iu \ Tiivit ipl 


mn presents te V if ntroversial question reé 


] ‘ 
\merican labor rou re rad ri ré i an ed labor mo mdus 


gecne ral 


Lab 
that labor’s 
superior to any 
powe}l He emp! 
f broader structural 


] 


' | 
in 1deok 


voluntarism 
unionism Was 
completely aband 


Wages, TS, the thirties,” and 


specinc situations nce between the 


( is concerned wit! the CIO toward soci 
iblem of “Union Democracy.” He as been one “chiefly 
lemocratic procedure inherent in \merican labor movemen 

ture and function of the local union, socialism as a substitut  voluntarism 


lose t t t] nfe al sho ak ‘ 
e tie be anges Be MEOTRS Max M. Kampelman explores labor’s rol 

1 » rormal organization , “ ” 

and the ma nization politics in Labor in Politics He agrees 


L. Reed ° ; Tnion I n at “the main stimulus for operating within 
’ 
| 


dustrv—Its Extent and Limits”) h t a trade union remains for the worker is 
the paramount tunction of unt , job interest 


Books .. . Articles 





David C, Williams (“International Labor 
Relations”) analyzes some of the major 
problems faced by the Western labor move- 
ments in achieving mutual understanding 
and unity in the face of Communist maneu 
vering. 


| Cover the Waterfront 


Dock Labor Disputes in Great Britain. Jean 
Trepp McKelvey. Bulletin No. 23. New 
York State School of Industrial and Labor 
Relations, Cornell University, Ithaca, New 
York. 1953. 61 pages. 35¢. Free to resi- 
dents of New York State. 

Labor troubles on the docks of the great 
ports of the world always seem to attract 
much written attention, not only in the press 
but by professional observers as well. In 
Great Britain, a nation peculiarly dependent 
upon import and export by sea, studies have 
been made and reported for more than half 
a century. This bulletin, by a distinguished 
American observer, tells about these earlier 
studies and examines their effect—which 
has been far-reaching. 

That much-maligned practice we call the 
shape-up, which terminates a worker’s em- 
ployment at the end of each unit of work 
and requires him to pass muster to be re- 
hired for the next job, is called 
labor by the British. Those who opposed 
it finally had their way, after a long strug- 
gle, during World War IT when “decasual- 
ization” was temporarily effected. When 
the Labour Party won the postwar elec 
tions, it achieved statutory decasualization, 
in 1946, with passage of the Dock Workers 
(Regulation of Employment) Act. 

Of the many important points made in 
this excellent study, two should be noted. 
For one thing, elimination of the system 
of casual employment has not abated the 
regularity with which strikes have been 
called :on the British docks. The author 
says they are still “regular events on the 
British calendar.” Second, the economic 
security so long sought after by the dock 
workers is of dubious worth now that it 
has been realized. Pay averages $25.20 per 
week, which is high—second only to that 
of the miners. Those dockers for whom 
there is no work get $12.32 a week, paid 
for by a 22.5 per cent payroll levy on 
employers. This emolument is below the 
subsistence level, however, and workers re- 
ceiving it are barred from relief, because 
they are technically not unemployed. 

The problem seems as far away from 
solution as ever. 
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“casual” 


To Teach Is to Learn 


Reaching Out in Management. William B 
Given, Jr. Harper & Brothers, 49 East 
33rd Street, New York 16, New York. 1953 
$2.50 
The ratson d’étre of this book is contained 
short paragraph to be found 
“There is no short 


175 pages. 
in one neal 
the center of the book: 
age of young men who can be developed int 
outstanding executives; probably, in fact, 
more are available than ever before. There 
is, however, a shortage of men who have 
been developed.” 

The author sets out a number of tips for 
developing executives. There is an old 
saw which holds tkat 
to success, that success comes from doing 
the obvious. Mr. Given has a highly de 
veloped knack of seeing the obvious and 
pointing it out. In his chapters on the re 
search department, sales department, account 


there is no secret 


ing department and purchasing department 
he shows how to guard against failure by 
doing the obvious. Reaching-out manage 
ment is that kind of management whicl 
teaches. The author quotes Marcus Aurelius 
as authority for this tenet: “Men exist for 
the sake of one another. Teach them ther 
or bear with them.” 


Increases 


Bargaining on Productivity—A Management 
Guide. Fred Rudge. The Bureau of Nationa) 
Affairs, Inc., 1231 24th Street, N. W., Wash- 
ington 7, D. C. 1953. 146 pages. $5.75 

This x 11 inch plastic-bound 
monograph making a plea for the use o 
more and better statistics in collective bar 
gaining, particularly on the issue of produc 
tivity because “productivity” is an almost 
undefinable term. 


is an 8% 


Wages 


The Economics of the 
Report of the Committee on 
Policy. Chamber of Commerce of the United 
States, Washington 6, D. C. 1953. 36 
50¢. 


i “age 


Ecc momic 


Guaranteed 


pages 

The steel workers and other 
the CIO are making a determined effort t: 
espouse a program of guaranteed wages 
This is a provocative and critical discussion 
of the efficacy of such wage plans. 


unions ol 


Geiger Counter of the Law Library 


Effective Legal Research. Miles O. Price 
and Harry Bitner. Prentice-Hall, Inc., 70 
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New York 11, New York. 


$10. 

The disturbing failure of the courts to 
restrain the length and number of their 
opinions is a problem of primary interest 
to the legal researcher. Unless the judges 
set some control over their product both 
as to bulk and as to volume, it is inevitable 

-as Chief Justice Harlan F. Stone warned 

-that our system of making the judicial 
reports the chief repository of the common 
aw will break down of its own weight 
\ millennium of control is not to be seen on 
The legal researcher must con 
authoritative law under 
A meth- 


which is swift and certain is most 


Avenue, 
633 pages. 


Fifth 
1953. 


any horizon. 


h for 


tinue to sear¢ 
the facts of life as they exist today. 
\dology 
makes effective use ot 


ertainly one which 


available tools 

Miles O. Price is 
University Law Library and his coauthor, 
Harry Bitner, is associate librarian at Co- 
lumbia University Law Library. Their book 
countless questions 


librarian at Columbia 


is their answer to the 
oncerning how to find the law, which during 
nearly a quarter of a century have 


isked of them by lawyers and students, at 


been 


the library loan desk and in the classrooms 
It is a description of the lawyer’s tools and 
suggested methods for putting them to effec 
The questions asked of the au 
authoritative 


tive use 
by those searching tor 
pattern, and so in 
the func 
than the 


books 


thors 
aw assumed a definite 
their book the authors emphasize 
rather 


legal literature 


special characteristics of 


tion ol 
specinc 


Since a successful methodology is largely 


co-ordination of search tech 


crammed the 


in effective 


miques, the authors have book 
with facts as to the functions of re positories 
of law Chey offer valuable suggestions for 
co-ordinating the search techniques and the 
an outline of a search 


sources. Here is 


1. Analysis of the Problem. Separation 
into aspects involved, including parties, pro 
and substantive issues 

Rez WU of the 
orientation 


cedure, 
2. Preliminary 
Vatter Where 
through treatises, 
ments and the like. 
3. Search of Statutes 
Regulations Involved 


Subje t 
needed tor 
encyclopedias, Restate- 


and Administrative 


a. Federal statutes 
b. Home-state statutes 
and 


statutes: collections 


lines; 


c. Other-state 


indexes across state persuasiveness 
of cases construing. 
d. Administrative regulations implement 


ing statutes. 


Books .. . Articles 


e. Finding legislative intent where helpful 

4. Search for Cases in Point 

a. Reading cases and orders cited by an 
notated statutes, treatises, etc 

b. Finding additional cases through digests 

i. Through Key-Numbers in Reporter 
cases read 

ii. Tables of cases approach 

ili, Analytical or topical approach 

iv. Fact approach 

v. Words and phrase S approac h 

c. Search of the Annotated 


Reports 
(If desired this may precede “b,” 


system, 
above.) 


d. As cited in administrative rulings 


5. Search of Encyclopedias and Treatises 
To refresh the memory, to supply additional 
matter analysis 


cases, and for subject 


f Legal Pert 
theoretical and contro 
indi 


iddicals. For a more 


6. Search 
detailed analysis ot 


and for discussion of 


versial points, 
vidual cases 
To co 


7. Search of Loose-Leaf Services 


ordinate all material in tax and regulatory 


fields 
8. Search of Miscellaneou 
of A: L.-3 


ment publications, et¢ 


Material. Study 


Restatements, form books, govern 


Making certain 


supplements 


9. Completing the Search 
latest 
consulted, 


that the editions and 


have been 
portions of National Reporter System advance 
General 


including the digest 
sheets covering later cases than the 
Dige st 

10. Appraising _ the luthorities found 
Shepardizing statutes and cases 


| 
lo this ten-step outline we might add 
Step 11 Check 
looked sources 

The authors fairly and 


publication known rhe 


this book for any overt 


objective lv describe 


nearly every law 


listing of legal periodicals runs nearly 50 


American law reports and digests, 


Canadian material, 19; 


used in Anglo 


and 


37: British 
il 


bbreviations commonly 
American law, 119 

As Ervin H. Pollack says in the foreword 
“The accuracy, completeness, 
information will un 


and currency 


or the bibliographic 
doubtedly place this book in the forefront of 


law library reference tools 


The Foreign Picture 


The 
ments of the 


International Position and Commit 
l’mted States Charles ( 
Abbott American Enterprise Association, 
Inc., 4 East 4lst Street, New York 17 


New York. 1953. 36 pages. 50¢ 


843 





If goals of the foreign policy of 
United States are to be achieved, the author 
believes that more attention should be di- 
rected to the particular role of 
economic policy in facilitating an expanding 
volume of production, in order to support a 


foreign 


growing population, and in creating a self 
sustaining international 
steps include the development of sources of 


economy.~ Basi 
raw material and establishment of markets, 
both for and our allies The 
author advises giving attention to 
treaties favorable to foreign trade and in 
vestment; eschewing agreements restricting 
the flow of commodities; and avoiding gov 
ernmental actions that, under the guise of 
supplementing private investments, actually 
compete with it. In order to the 
maximum chance for success he would limit 
our commitments to our capabilities, unde 
conditions that will permit us to carry the 
burden with a minimum of strain. Global 
commitments since the end of World War 
Il have brought the United States virtually 
to “the position of underwriting the political 
well-being of 


ourselves 
also 


assure 


independence and economic 
the the free world.” 

The study is one in the National Eco 
nomic Problems published by the 
American Enterprise Inc. Dr 
Abbott, chairman of the advisory board of 
the American 
Converse Professor of Banking and Finance, 
Harvard University Graduate School of 
Business Administration 


rest of 


Series 
Associati yn, 


Enterprise Association, is 





ARTICLES 





Footprints in the Sands of Time Study 
. Labor lawyers need an understanding 
of the fixing of industrial production goals 
to do the best possible job for their clients, 
they management or 
Time study is one of the 


whether 
workers. 
important ways in which production stand 


represent 
most 
ards are determined. The research directo: 
of one of America’s 
critical look at 
of them) in the field of.time study in 
article. As measurers of human application, 
he says, time-study men, who believe “each 


great unions takes a 
laek 


this 


the scientific bases (01 


degree of speed or pace or movement can 
be precisely identified with a numerically 
designated level of application,” depend upon 
which is “at best a mental 


a concept 

abstraction.’ 
The author concludes that “there are no 

natural units of work application. The very 
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the 


concept is vague and inadequately conceived 
Its elusiveness makes for difficulty in iden 
tifying or distinguishing different levels ot 
application. The greatest challenge, there- 
fore, is for us to evolve the body of know] 
edge necessary to define and measure appli 
Without 
art will 
from the scientist 
Barkin, “Concepts in the 
Human Application,” Jndustrial 
Relations Review, October, 1953 


cation. such a scientific base, the 


time-study continue to be subject 


and the worker.’ 
Measurement of 


and Lahé 


to attack 


Tax Break for the Self-Employed 
Workers who are accumulating a retirement 
nest egg in a pension trust fund per 
mitted, 165 of the 
Revenue instances to 


are 


under Section Interna 


Code, in many avoid 


paying taxes on the earnings so invested 


and professional men and 
cially entertainers get no such break. It is 
difficult them to 
retirement, despite 
of the 


sjtuation 


Business espe 
accumulate an ¢ 

high 
This inequita 
attack, 
introduced 11 

The bill! is 
the Individual Act of 19 
seeks to permit self-employed persons, among 


ror 
their 


lor 


earnings, 


because tax structure. 
ble 


and legislation 


has long been undet 


has been 


Congress to correct it « 
c2 
53 


Retirement 


cent of the 
The ¢ 


would be ta 


others, to invest up to 10 per 


earnings in an irrevocable trust orpus 


ind the earnings from it 


free. The employee, upon reaching age 65 


could then withdraw the funds in whole ¢ 
the federal 


withdrawal 


income tax at 


his 


study of 


In part and pay 


the. time of the 


presents 


a thoroughgoing 


posed = statute Isko 
Retirement,” /1 


1953 


for 
July, 

Some Cold Coal Facts . . . It is widel 
that the perennial strikes in the 
bituminous coal industry 


assumed 
have a deleterious 
effect on coal production and, in turn, hurt 


those industries which burn coal to get 


ower to operate, ausing, at times “1 


tional emergencies.’ oO, says the auth« 
who introduces in it the cor 
offset factor This 
“a label for those forces whi 
impact of dispute time 

Admittedly, it 1s 
furnish a solutior 
strikes, but, that 
‘it may furnish guidance for determining 


of this article, 
the 
descr ibe d as 
the 
production.” 
will not 


emergency 


és ‘ 


cept of factor is 


mitigate losses 
upon said 
such a theory 
for national 
when an emergency is present,” as a result 
of a coal strike. He 
medical science, it might be 


“In social as it 
well for diag 
The article is 
based on painstaking research and its co 
well 


adds 
nosis to precede surgery.” 
doct 


conclusions are 


Labor Law Journal 


tentions and 
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THE DEVELOPING LAW—Continued from page 790 





issuance of a complaint Board hi of constitutionality might be involved 


1 ’ , 
power to enter an order, evel ardless 


parties’ consent, Sixth 
now states 

“The language in Section 101.9 (b) C 
Fk. R., Board’s Procedure [R. R.], is most 
significant: ‘All settlement stip } 
provide for the entry of an 
Board are subject to the 
Board in Washingtor 


to reafliirm the proposition 


ip 


reements are t final 
Board, but that the parties 
ment provide specifically for 
such an order by the Board 
ment made by 
controversy did 

llow, therefore, 
order for 1 
settlement 
employes 


I The Board 


he Sixth Cire 
section 
| 
issuance pre ( f ‘ rs implant 
vhere: acts 1 e Anth 


issued. 
involved rel uan oceedings 


retere 


For example, i pa is a conditis 
isdiction, etc the deral courts answ second requires 
stions not \ » their competency o! 

rties may 4 bring up matters fo 
cial review which are not yet ripe ind 


idi 
ittempt, by this back door, to get a judicia 
advisory opinion when the federal Declaratory 
Judgment Act could not be used 

3. P., Sec. 101.9(b), providing that if sucl 276 


! 


S 
entry is included the parties agree to waive Manu 
their right to hearing and agree’’ that a Board 
order may issue requiring action by the r¢ ompany LABOR 


spondent to effectuate the settlement Usually 380 CA6 
added | 13 \ BRB j ompany, LABO!I 


‘CA5 


1944) 


the respondent's consent [is 
to the Board's application ior the entry of a 
decree" of enforcement by a federal court of 
llis and Brown 1 Fro Wagner 


Taft-Hartiey (1950), p vrite of the 
handling of complaint cases, that in 


appeals 

See footnote 12, and S. P Sec 101.9(¢) d 
S. P., Sec. 109 provides for three types of early 
settlement agreements: (1) those without a pro some _ instances employe were bulldozed 
vision for a Board order or court decree into settlements beyond the legal requirements 
(2) those with only a Board order provided perhaps ‘shot-gun settlements Through the 
for and (3) those where the court and a court medium of Sec. 3(d) of the act. or of R. R 
decree are consented to In the first, the agree Sec 102.18 the same bulldozing’’ of com 
ment generally follows the procedures outlined plainants may occur 
under S. P., Sec. 101.7, that is, full compliance 
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aught but agree,” the consequences imperil 
the whole concept of postcomplaint volun- 
tary settlements to which both parties must 
agree. The General Counsel, under statutory 
authority, has been delegated the role of a 
czar, but, while the Labor Board has ob- 
tained no such legislative power, it is, from 
the above analysis, able to, and, as the 
Marine Engineers’ case discloses, it does, 
exercise these nondelegated functions. 

In the Marine Engineers’ case the prelimi 
nary statement of facts, in the first two 
paragraphs of the opinion, fails to indicate 
whether a complaint had issued, speaking 
only of charges, and the like. Since, how 
ever, the entire tenor of the opinion con- 
duces to the conclusion that one was issued, 
this fact is assumed and, beyond doubt, is 
correct. The charges involved a secondary 
boycott violation and after issuance of a 
complaint alleging a violation of Section 8 
(b) (4) (A) of the act: 

“The Labor Board, following negotiation 
and conference, entered into a stipulation 
with the Longshoremen’s Association and 
the other parties charged. Pursuant to that 
stipulation a ‘consent order’ was entered. 
Sut the order was not consented to by the 
charging party, Marine Engineers. Indeed 
that organization protested against the terms 
of the settlement and asked for a hearing 
at which it could present evidence and make 
a record, This was refused by the Board 
The case is here on petition of Marine Engi 
neers seeking review of the Board's action.’ 
there 


Only a pure question of law was 


fore involved, and the Marine Engineers’ case 


‘ 


is the first reported decision on. this aspect. 


of the administration of the amended Waguer 
Act. The unanimous decision set aside the 
Labor Board’s order and remanded the case 
for additional proceedings. A differentia 
tion was made between the charges as tiled 
and investigated, up to the tssuaice of @ 
complaint (Part I of this analysts), and 
what occurred after the complain! was is$ued 
(Part II herein). 
Third Circuit said that ¢ 
was once entered the situagims” changed.” 
The Board’s own rules and regulations, con- 
tinued the judge, permitted the complainant 
to be listed as a party to the proceedings, 
and he apparently based his decision on this 
important factor. This writer disagrees with 


“ 


* The General Counsel acts on his own re- 


sponsibility up to the issuance of the com 
plaint, but thereafter it is the Board's complete 
responsibility, in the exercise of its quasi- 
judicial powers (Retail Clerks International 
Association, cited in text. p. 566), with the 
regional director acting on behalf of, as the 
agent of, the Board in_ settlements Since 


846 


Judge Goodrich of thyss* tmp! 


if the complaint. 


the reason, but not the conclusion, for the 
reasons which follow. 


The opinion cited and quoted R. R., Sec 
tion 102.8, appearing in subpart A, “Defini 
tions,” which defined a party as including 
“any person filing a charge or petition under 
the act Immediately after this quota- 
tion the court quoted R. R., Section 102.38, 
which appears in subpart B, “Procedure . . 
for Prevention of Unfair Labor Practices,” 
which grants a party “the right to appear 
at such hearing,” among other things. In 
other words, the court felt that when a 
definition was promulgated in Section 102.8, 
it applied in Section 102.38, and he who was 
defined as a party obtained all the rights 
granted anywhere in the rules and regula 
tions. The fallacy of this juxtaposition of 
sections is apparent when it is noted that 
Section 102.8 defines the party in terms only 
of what we have considered in Part I of 
this article, whereas Section 102.38 involves 
Part IT. 

For example, if, in Part I, the 
filing a charge has no right to judicial re- 
view, does calling him a party enlarge his 
rights? Then R. R., Section 102.14, making 
“the charging party responsible” for service 
rights of 


person 


of the charges, gives this “party” 
judicial review, assuming the same logic is 
used as in the Marine Engineers’ case. (S. P., 
Section 101.4 likewise calls the person filing 
a charge “the charging party,” not once, 
but twice.) But the probable intendment of 
R. R., Section 102.8 undoubtedly is not to 
grant rights, the (inad 
vertent?) interchanging of the terms “party” 
handles for sub 


these because of 
uid “person” as convenient 
sequent use. For example, in R. R., Section 
102.15, if. the regional director believes, after 
filed, that 
instituted, he is to 
*ée served upon all the other parties 
But who are the 


formal proceedings 


¢C@darec 18 


: and 


iould de “issue 
CON ee 
4 ‘tormal complaint 
“other” parties? Obviously the respondents 
whasx4re to be served. But does not “other 


there were also 
Mal “parties” And 
these, if not the charging parties? Would 
the “Thr Circuit hold this use of words 
Se that the charging party had the 
right of ‘ndicial review? Then why, in R. R., 
Section 102.19, does the language differentiate 
between “the parties” and “the person mak 


<i, before issuance, 


involved ? who were 


these must be approved by the Board, it is 
obvious that, in effect, the Board is ‘‘suggest 
ing’’ that the complainant settle; if the regional 
director acts under R. R., Sec. 102.18, it is also 
the Board which is acting; and, finally, if the 
complainant persists, it is the Board which 
ordinarily makes the ultimate decision, even 
though judicial review may be available. 
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I've talked to every Bureau head and 
I've listened to statistics, to programs, 
to projects and future plans, and it 
comes to me quite suddenly that here 
in this Department [of Labor] is a 
group of people, all of you, who have 
a great, great impact on the economy 
of America; that the statistics which 
you compile, the research which you 
do, the planning that you do, the 
service that you perform for the pub- 
lic and for other Government agen- 
cies, affect our national economy 
perhaps as no other Department of 
Government does. 

—James P. Mitchell 





although, unquestaonably, 
individ 
nature 


charge,” 
the former term includes the latter 
ual! (Other 
are not discussed because of space limitations. ) 


ing the 


references of a similar 


More important, however, Judge Good 
rich speaks of the Board’s “rules and regu 
lations [which] permit the charging party 
to the proceedings 
relegating him 
Sections 102.8 
102.29, 


alter a 


listed as a 
the outset 


to be party 


from instead of 

to intervention,” citing R. R., 
102.38 But if R. R., Section 
with intervention in 
examined, it 1s 
person 


and 
dealing cases 
complaint has issued, is 
found that it speaks of 


desiring to intervene” being required to file 


while “any 


later speaks of “the 


a motion therefor, it 
moving party,” and also of “the other parties.” 
How, therefore, can this intervening “party” 
be treated differently? The appears 
in R. R., Section 102.8’s last 


“but nothing herein shall be 


answer 
clause, which 


states construed 


to prevent the Board or its designated agent 
participate in 


from limiting any party to 
the proceedings to the extent of his interest 
only This interest, of course, 1s not as 
full and complete, in an 
that of a 
committing an 


true ota 


intervention situa 
respondent charged 
labor 


charging 


tion, as 18 
with untair practice, 
and the 
for his interest 1s not complete, either For 
example, he cannot seek 


Roard order, nor can he manage the 


Same 1S party, 


enforcement ot a 


pres 


‘ That the charging party has some standing, 
aside from the Marine Engineers’ case, is dis 
closed by the court's citing, in note 11, of Joliet 
Association v. NLRB, 20 LABOR 
(2d) 833 (CA-7, 1952) 
from a dismissal of 


Contractors’ 
CASES { 66,707, 193 F 
permitting him to appeal 
the complaint, and Hicks v. NLRB, 1 LABOR 
CASES § 18,280, 100 F. (2d) 804 (CCA-4, 1939) 
Albrecht v. NLRB, 18 LABOR CASES © 65,750, 181 
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trial ex 
thus 


case before the 


entation of the 


Mop 
aminer The intervening party may 


be limited in his rights, and so, too, may 
the charging party; otherwise he 


assume control of every phase of the hearing 


could 


Obviously, no such consequence 
by the 
and, equally obviously, no such consequence 


and review 


is intended Rules and Regulations, 


flows from the opinion of Judge Goodrich 
What, then, did the Marine Engmeers’ case 


decide What ascribed to 
it And for 


meaning can be 


what can it be cited: 


It is undoubtedly “good” law to permit 
a charging party the right, after a complaint 


has issued, to present his testimony at a 


regional direc 
Board, 


betore it 


regardless of any 


1 


hearing, 
settleme nt, 


tor’s 


vecause the whicl 


must approve, may thereby have 
all the 
example, the 


mitted the opportunity to 


facts involved \s corollaries, tor 


charging party must be pet 


adduce the evi 
adjournment, 


and 


dence obtain a_ reasonable 
through 
obtain a 


charging party carl 


counsel of his own choosing, 
This 
blanche to handle the « ase, 
“that the 
petitioners are right in this case ” "Thus 


have been illustrated as corollaries 


subpoena does not give the 


tor Judge Goodrich concluded only 
even wha 
judicial confirmation in later case Ss, aS, 
should be able 


testimony 


require 


for exaniple, the charging party 


presenting his 
settlement agree 


to appeal, after 
from a Board order on the 
another intrudes 


(although question 


What 


contains no provision tor a 


ment 
if the settlement agreement 
Board 


legalistic reasons, 


namely 
order ?) 


Regardless of his hereto 


ore examined, the policy conclusion of 


Judge 


Goodrich is accepted by this writer 


“In any event, we think the general policy 


is clear that peopl who bring charges and 
issued 
think, 
ethcient 


And it 


give the 


complaints to be 
his, we 
usly interfere with the 


body 


tend to 


succeed mh ge 


entitled to a hearing 


administrative 
judgement, 


who himself injured and 
a complaint a better chance te 


remedied. We think our con 
tuates the poli y of the Act 


teels 


part) 
made 
his complaint 
clusion effe 

it involves a question of law 
with the expert 


Board.” 


and that since 


it in no interteres 


sense 
administrative functions of the 


him to 
to other 


F. (2d) 652 (CA-7, 1950), permitting 
appeal from an order granting relief 
charging parties but denying it as to him. At 
pp. 549-550, Judge Goodrich, in the Marine 
Engineers’ said that if the charging 
parties, after the hearing believe the Board 
to be wrong after it makes an order they can 
get court review both on the questions of fact 
and on the questions of law.”’ 


case, 
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Industrial Relations Research Associa- 
tion.—The Sixth Annual Meeting of the 
IRRA will be held at the Mayflower Hotel 
in Washington, D. C., on December 29-30. 


Thirteenth Northern Ohio Personnel and 
Executive Conference.—Sessions on organi- 
zation, planning and development for the 
buyers’ market will feature the conference, 
according to a recent announcement by 
W. W. Donaldson of the Cleveland Chamber 
ot Commerce which the group 
Time and place: January 29, 1954, at the 
Hotel Carter in Cleveland 


sponse rs 


New NLRB Alters Old Doctrines 


Farmer and McDermott explain current 
position of Board and its attitude on 
important questions. 


The National Labor Relations Board was 
set up as a five-member group; it is odd 
numbered to prevent ties in voting on deci 
disagree, Recent 
have lett 


members 
Board, 


sions when 


changes in the however, 
it with four members 
pointees of the new Administration 
this indicate that the Board is evenly split 
on certain issues which will be decided only 
after the fifth member is appointed 


Two are ap 
Does 


only 


Chairman Farmer, in a recent ad- 
dress, gave his answer to this question as 
follows: “Since vacancy remains un- 
filled, we have been operating with a 4-man 
Board. I am frequently asked if this is a 
handicap, and of course it is. The members 
of the Board operate very much like judges 
on an Appellate Court. Each of us has his 
own staff of legal assistants, each 
Board member is responsible for processing 
to final Board decision the cases assigned to 
him, The Soard member 
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Guy 


one 


and 


absence ot a 


naturally reduces materially the output of 
de¢gisions and slows down the average time 
have also 
the 4-mai 
Board ig evenly split on any large number 
I can answer that only 


to belief in 


required to process a case I 


been interrogated as to whether 
of important cases 
that, contrary 


some 


by saying 
quarters, there are no factions on the Board 
We are all attempting to the best of our 
ability to arrive at an honest judgment as 
to how our cases, 
credibly difficult, should 
turally, we run into diff 
but they follow no discernible 


would be less than frank, however, if I did 


some of which are in 
be decided Na 
rences of Opimion 
pattern 

this: It is much easier to obtain a 
odd 


looking forward to 


not Say 
majority view from an number ot 


judges. We are 


the arrival of our fiftl 
Board has he ld OMice 


¢ he SO called “new” 
only about three Whether or not 


it is divided into factions, it is true that 


eagerly 


Board member 


months 


has already changed a number of basi 
enunciated by the “old” Board 


McDermott, chief legal assistant 


policies 
Thomas J 
to Member Rodgers, discussed these changes i 
a recent significant speech in which he said 


“While the Labor Board under the 


Administration has not as_ ve 


I sel 


hower t 
polici S Of 1ts predecessor, 


the changes which it has made are important 


changed many 


Chey are important not only in themselves 


but especially in that they point the way to 


further changes [and] by studying 


carefully recent changes in Labor Board 


policies, you can obtain a general idea ot 
Although a 


pattern has not emerged as yet 


what the Board has in mind 
discernibl« 
the outline is beginning to appear 


“Thus, it would appear from recent deci 


sions that the Labor Board will be less dis 


posed than its predecessor to asserting 


jurisdiction over enterprises which are local 
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whose impact com 


or inconsequential. De- 


in character or upon 
merce is remote 
parting from the jurisdictional plan adopted 
in October 1950, pursuant to which juris 
diction was asserted over all public utilities, 
irrespective of their relation to or impact 
upon commerce, the Board has recently re¢ 
fused to exercise authority over two utilities 
’ the 


systetii, other 
whose ope ra 


one, a transportation 
a rural electric co-operative * 
intrastate mn 


departed 


charac 
trom 


tions were essentially 
ter The Board 
the jurisdictional plan with respect to in 


has also 


strumentalities of commerce. In a recent 
case, the Board overruled outstanding pre« 
edent, and refused to assert jurisdic tion Overt 
blocks, 
of his products to the State of 
North Carolina for the construction 
maintenance of county The Board 
believed that the concept of instrumentali 


should not be SO broadly 


a manufacturer of concrete who 
sold SOTTIE 
and 
roads, 
ties of commerce 


construed as to encompass an activity as 


remote as the construction of county roads 


Beyond this, Chairman Farmer and Board 
Member indicated in a num 
ber of they 
the assertion of jurisdiction, that they 
adopting the jurisdictional 
These 
general, the assertion of 


local 


multi-state 


Rodgers have 


decisions, where concurred in 
were 
not thereby 
standards being applied. decisions 
have involved, in 
jurisdiction over enterprises becaus« 
belong to a 
they 
firms engaged in 
While the 
be discussed in terms of certamty, it seems 
that 


evolved by 


they enterprise of 


because furnish goods or services to 


interstate commerce 
final outcome cannot, of course, 
jurisdictional policy 
Board 


Board’s operations_in cases 


the new 
the 


likely 


being will reduc 


substantially the 


involving enterprises whose effect on inte 


state commerce is small 


“If | cannot speak with certainty about a 


new jurisdictional plan, I can, without hes 


tell 


intends to do about 


itation or equivocation, vou what the 


Labor Board Commu 


exert every 
the Taft 


labor 


nist-led labor unions It will 


milligram of its authority under 
Hartley Act to the 


movement of Communist-led 


tree American 


unions 
, 2 CCH Labor Law 
106 NLRB, No. 201 


' San Jose City Lines, Inc 
Reports (4th Ed.) © 12,840 
(1953) 

Inter-County Rural Electric Cooperative Cor 
poration, 2 CCH Labor Law Reports (4th Ed.) 
* 12.888, 106 NLRB, No. 239 (1953). See also 
Coles-Moultrie Electric Cooperative, 2 CCH 
Labor Law Reports (4th Ed.) 12,914, 107 
NLRB, No. 18 (1953) 

Johnson Concrete 
Law Reports (4th Ed.) 
219 (1953) 
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Company, 2 CCH 
* 12.870, 106 NLRB 





History testifies to the tremendous 
effect of workmen's compensation 
upon the stimulus and direction of 
the safety movement in the United 
States. Such evidence as is available 
indicates the enormous savings in 
compensation costs, as well as in 
other financial and human values, 
which accident prevention has made 
possible. .—Monthly Labor Review 





Labor Board has 
doctrines in 


The 


would 


“In addition the 


been altering established 
field of 
tenor of these changes 
Board will 


approach 


also 


the representation cases ven 


eral suggest 


that the follow a simple and 


realistic toward representation 


Thus, in a series of recent decisions 


Board has refused to set aside elections 


issues 
the 
because of employer or union conduct which 
the laboratory test applied 
would have considered ground 


under formerly 


been sulficient 
realistically ap 


constitute 


doing so, but which 


1o1 
scarcely be said to 
interference with 


of choice \ good 


recently 


praised can 
employees’ freedom 


the 
union 


the 
example is decision 


which the moved 


issued,” in 
hy 
| 


ie election because a 
acted as the 


l nder rormer precedent such 


aside t super 


had 
polls 
conduct would have been sufficient in itself 
the The Board, how 


approac h, 


to set 


employer's observe 


to nullify election 


rejected so mechanisti an 


the 


eve! 
situation as it actually was, 


kind on 


appraised 

and finding no interference of any 
the 
the 
Regional Director 


SuStaine d, 


part of the supervisor refused 


: : 
election aside In another cas« 


had recommended 
an election be although it 
held in a general atmosphere of 
Lhe 
ommendation was in accord 
the 
attributed to the 


beet 


and disorder Regional Director's 


with established 
precedent, since conduct complained of 
could not be employer nor 


to the rival union, but was, evidently, the 


individual employees 
The Be 


Stating 


independent work of 


ard reversed 


that 


and non-¢ mploye es 


the 


Regional Director, the im 
NLRB procedure in representation 
unions which have officers under 
filing false non-Communist affi 


Labor Law Reports (4th Ed.) 


* See 
cases involving 
indictment for 
davits 2 CCH 
© 14,012 

‘ Harl Fruit Company 
ports (4th Ed.) 
(1953) 

* Diamond 
CCH Labor 
NLRB, No 


Law Re 
No 1 


2 CCH Labor 
" 12,937, 107 NLRB 


State Poultry 
Law Reports (4th Ed.) ‘ 
19 (1953) 


Company, 
12,918 


Inc ‘ Z 
107 





portant fact was not who was responsible, 
but that an atmosphere of fear and disorde 
existed, which rendered a election 
impossible. 

“In another recent decision’ the 
was called upon to review established prece- 
dents, whereunder the free speech protection 
of the Act has not been applied to election 
proceedings but restricted to unfair labor 
practice cases, The case involved two let 
ters sent by an employer to its employees, 
urging them to vote against the union. The 
union lost and moved to have the election 
set aside. The hearing officer found that 
the employer’s letters, alone, 
were privileged under Section 8 (c) of the 
Act, but that taken in context with other 
activities of the employer they exceeded the 
privilege of free speech. He therefore con 
cluded in line with established precedents 
that the letters were not protected by Sec 
tion 8 (c), and that in sending them the 
employer had interfered with the employees’ 
freedom of choice. However, the Board 
overruled the hearing officer, held that the 
letters were protected by Section 8 (c), and 
sustained the election. In so ruling, the 
Joard stated significantly that “in any 
event, we would not, in appraising the ef- 
fect of such letters, regard as material any 
by the em- 

substantial 


tree 


Board 


considered 


independent coercive conduct 
ployer.” This case marks a 
departure from, if not a reversal of the 
Joard’s former position, but the extent is 
not clear, and will have to be spelled out 
in subsequent cases. 

“The Board has also overruled established 
precedents dealing with guards and watch- 
men, Under a rule adopted in 1948, part- 
time guards and watchmen who spend less 
than half ot their time on guard duty were 
customarily grouped in bargaining units 
with other employees. In a recent case* 
which involved guards who spend only 
percent of their time on guard duty and the 
rest on maintenance work, the Board re- 
versed this policy. The Board stated that 
neither the language of the Act nor its 
legislative history gave any indication ot 
an intent to exclude part-time guards from 
the statutory definition of guards, In an- 
other decision,’ the Board recently over- 
ruled the former policy of limiting the term 
‘guard’ as used in the Act to plant guards 
and thereby excluding armored-car guards 


25 





7 National Furniture Manufacturing Company, 


Inc., 2 CCH Labor Law Reports (4th Ed.) 
{ 12,884, 106 NLRB, No. 228 (1953). 

*’ Walterboro Manufacturing Corporation, 2 
CCH Labor Law Reports (4th Ed.) { 12,901, 106 


NLRB, No. 241 (1953). 
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The fellow in jail has a guaranteed 
job. He is also guaranteed a fixed 
annual ‘wage.’ He is guaranteed 
food and shelter. If he is in for life, 
he is guaranteed an old-age pension. 
. .. Personally I'll take freedom and 
the. risks that go with it.—Don 
Herold, in Management Review. 





from the application of Section 9 (b) (3) 
The effect of the Board's decision is also to 
overrule the former policy of excluding 
from Section 9 (b) (3) guards who are 
employed to protect the premises of persons 
other than their own employer. 

“The Board has also tightened up its elec 
tion procedures in the matter of run-off 
elections. It has enunciated a new 
that, when a union seeks to withdraw its 
election petition before a run-off election, it 


so only with preju 


rule 


will be permitted to do 
a new petition within 
In other words, 


dice against its filing 
a vear of the withdrawal. 

when a union is faced with 
tion, it will through 
election or be prohibited from filing another 
This new 
abuse 
election 


a run-off elec 


have to go with the 


election petition for a year, 
designed t and 


Board’s 


prevent 
run-off 


policy is 
evasion of the 
precluding the use of the 
organizing 


procedures, by 
withdrawal as a stratagem in 
campaighs. 

“In the field of unfair labor practice cases, 
the Board has made some departures from 
established precedents, but the extent and 
departures are not 
enable one to 


the direction of these 
sufficiently 
speak with certainty of the objectives, which 
the Board may be said to have in view. It 


cleat SO as to 


would seem, however, from recent decisions 
that the 
greater 
labor-management issues 
weeks ago,” the 


Joard is moving in the direction of 
realism in the determination of 
Thus, in a case 
decided a few Board dis 
missed an allegation of unfair labor practice 
based upon isolated and sporadic interroga 
tion of employees as to their union sentiments 
Under former policy, such conduct would 
have been considered a per se violation of 
Section 8 (a) (1) of the Act, on the ground 
that any interrogation of employees as to 
union sentiments or affiliations automatic 


* Armored Motor Service Company, 2 CCH 
Labor Law Reports (4th Ed.) { 12,828, 106 
NLRB, No. 181 (1953). 

” Davis, d.b.a. Walmac Company, 2 CCH 
Labor Law Reports (4th Ed.) { 12,894, 106 
NLRB, No. 244 (1953). See also the case cited 
at footnote 11 
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ally and necessarily interferes with, coerces, 
and restrains them in the exercise of their 
rights. Such a policy has always seemed to 
me to be metaphysical rather than legal in 
origin, and to be based not on a realistic 
but an academic view of labor relations. I, 
for one, am very pleased that the Board is 
abandoning its per se doctrine 

“In another case decided a few days ago, 
the Trial Examiner in line with established 
precedents found an unlawful discharge in 
of the Act, 


11 


violation of Section 8 (a) (3) 
upon the basis, more or le ss, ot the follow 
ing facts: During a pre-election campaign 
the employer interrogated a single employee 
as to his union affiliations. The union lost 
the election. Shortly thereafter the em 
ployer discharged an 
played a very active and prominent role in 
stated 


employee who had 
the union’s organizing efforts Phe 


cause for the discharge was inattention to 
duties and 


the record did establish 


poor work whicl 


pertormance, 

The « mplovec had 
been criticized in the past for her poor pro 
duction work, but had not been warned or 
Moreover there was no evi 


ot the 


reprimanded 
union animus on the part 
hostility toward the 


dence of 
employer or of any 
organization of its employees The evi 
indicating illegal motivation was the 
after the advent of the 
reviewed the em 
decided to dis 
however, reversed 


dence 
fact that it 
union that the 


Was 
employer 
ployee’s work record and 
her. ‘I he Board, 
kxaminer, and held that the evi 


charge 
the Trial 
dence did not support a finding of unlawful 


dis¢ harge. 


“Two other recent decisions relating to 


noteworthy In one 


strike, the 


Section 8 (a) (3) are 
involving an unlawful 
Board upheld the action of the employer in 
including 


Cast 


str ike rs, 
they 


refusing to reinstate 


some who that were non 


claimed 
participants in the strike. The Board ruled 
that to under the Act 


when an 


protect his rights 
an employes 
himself from 


Board 


illegal strike occurs, 


must affirmatively disassociate 
the strike In another case,’ the 
upheld individual complaints against an em 


lover and a union where the emplovees 


suffered loss of vacation pay because of a 


union-shop clause. The Board found that 


loss of vacation pay to compel union mem 
discrimination 


was an additional 


proviso to Section 8 (a) (5) did 


bership 
which the 
not intend to legaliz« 


New Mexico Transportation Company, Inc 
2 CCH Labor Law Reports (4th Ed.) { 12,935 
107 NLRB, No. 8 (1953) 

Marathon Electric Manufacturing Corpora 
CCH Labor Law Reports (4th Ed.) 
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fion, 2 
* 12,853 


Rank and File 


Safer . . . Happier 


thanks to 
Christmas Seals! 


Like a protective radar network, a 
barrier formed by Christmas Seals 
helps to guard us against tuber- 
culosis. 

The money which you donate for 
Seals fights TB the year round — 
with continuing medical research, 
education, rehabilitation, and case 
finding. 

To keep the barrier high, send your 
contribution today, please, to your 
tuberculosis association. 


Buy Christmas Seals 


refusal-to-barg 
(a) (5 of the Act 
time As 


opinions, 


“With regard 
in violation of 
it this 


little can be pointed out 


you know trom his dissenting 
Chairman Farmer has expressed himselt 
| } 


] 


ly that Oa! should attach less 


stron iT 
Ssignincance ‘ re ot majority based 


eatel 
d 


solely on aut! zation cards, and gt 


weight to proof of majority through Board 
the full 


conducted 


Board has indicated in several recent deci 


elections In addition, 


sions | 


determine issues of good 
taith | scrutiny and 


with ; al na anading f labs 


in brief, are some of the 
poli vy changes which the Labor Board 
Administration has 


under the kisenhower 


Krambo Food Inc., 2 CCH Labor 
Reports (4th Ed.) © 12,786, 106 NLRB, No. 148 


(1953) 


Stores 





made in recent months. Will there be more 
changes? At the present time the Board 
is reviewing: (1) the standards to be followed 
in letting craft unions carve small bargain- 
ing units out of larger units; (2) the extent 
to which restraints should be imposed on 
pre-election campaign activity on employer 
time and premises; and (3) the standards 
to be applied in determining bargaining 
units and in directing elections. It is prob- 
able that this review will result in some 
policy changes, but it is too early to speak 
of their extent or character. 

“You may wonder why changes are being 
made in NLRB policies, Contrary to the 
belief in some quarters, the reason is not 
partisanship nor is it politics. Expressed in 
the simplest terms, the reason is the same 
as why we have horse races, namely, dif 
ferences of opinion, The Labor Board, 
under the Eisenhower Administration, is 
seeking to interpret the Taft-Hartley Act 
with honesty and to enforce it with fair- 
ness. That, and that alone, is the proper 
light in which to evaluate recent changes in 
NLRB policies.” 

Since Mr. McDermott gave his address 
on November 18, 1953, the Board has an 
nounced reversal of still another long-stand 
ing doctrine—that close relatives of man 
agement officials must be excluded from 
bargaining units. In a recent case”™ the 
Board relaxed the rule by giving bargaining 
rights to an employer's brother, brother-in 
law, nephews, nephews by marriage and a 
niece by marriage. A son was excluded 
because the Taft-Hartley Act specifically 
excludes from the definition of employee 
“an individual employed by his parent.” 

“We are convinced,” the Board said in 
giving its reason for the policy reversal, 
“that the mere coincidence of a family re- 
lationship between an employee and_ his 
employer does not negate the mutuality of 
employment interest which an_ individual 
shares with fellow employees, absent evi- 
dence that because of such relationship he 
enjoys a special status which allies his 
interests with those of management.” 


Member Murdock dissented: “I would 
continue the Board precedent of excluding 
from bargaining units close relatives of 
management, as a sound, salutary, and time- 
tested practice which has existed from the 
earliest days of Board history, which was 
left unchanged and sanctioned by the Con- 
gress in the 1947 amendments to the Act.” 


NLRB Announces New 9 (h) Policy 


Board to hold up certification of unions 
when an officer has been indicted for 
filing a false non-Communist affidavit. 
When an officer of a union seeking NLRB 
certification is indicted for having filed a 
false non-Communist affidavit under Sec 
tion 9 (h) of the Taft-Hartley Act, the 
will hold up its decision in such a 
representation case until the issue of the 


Soard 


officer’s guilt or innocence has been deter 
mined by a competent court, according to 
a statement of policy recently issued by the 
Board. 

The Board said the adoption of these 
rules was necessary to avoid the “irreparable 
consequences” resulting from collective bar 
gaining relations based upon a Board certifi 
voided if 
In cases 


cation which would have to be 
the union officer were convicted. 
where convictions are obtained, the Board 
cancels the certification, but restoration of 
the “status quo ante’ is not possible, that is, 
relations between employers, employees and 

returned to 
were prior to 


competing unions cannot be 
the condition in which they 
issuance of the voidable certification. 

“The Board 


consideration 


The statement pointed out: 
has weighed the competing 
of injury to the affected labor organizations 
and their members by holding such matters 
in abeyance, against the broad considerations 
of administrative workability and statutory 
policy, and has concluded that, under all 
the circumstances, the following procedures 
| withholding of certification], to be put into 
effect immediately in all representation 
cases involving such a union, are best cal- 
culated to effectuate the policies of the Act, 
and to result in least unsettling disturbance 
to labor-management relations and collec- 
tive bargaining agreements.’ 


NLRB Gets New Security Staff 


Board approves Bordeaux and Burress 
to carry out security program and en- 
force executive order. 

Roy Bordeaux is the new security officer 
and Richard Burress the new assistant 
security officer of the National Labor Re- 
lations Board. Chosen on October 29, the 
men were approved unanimously by the 
Board and General Counsel. Their job will 
be to enforce Executive Order 10450, “Se- 





% Goettl, d.b.a, International Metal Products 
Company, 2 CCH Labor Law Reports (4th Ed.) 
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curity Requirements for Government Em 
ployment,” which took effect on May 27, 1953 
Mr. Bordeaux was born in 1907 at North 
Sangor, New York. After graduation from 
Georgetown University in 1932, and follow 
ing a brief career as a professional athlete, 
he entered government service. He has had 
wide experience as a loyalty investigator 
Mr. Burress, Nebraska born, is a 3l-year 
old lawyer with five years experience as 
a special agent of the FBI. He 
at the University of Omaha, the University 
of Iowa Law School and the Graduate Law 


School at New York At the 


latter school he studied 


took degrees 


University 
labor law 


NLRB Issues Quarterly 
Statistical Summary 


Board reports heavy load of cases de- 
cided and elections conducted in 1953's 
third quarter. 

During the third 1953, the 
National Labor Relations 
reported, a total of 1,363 
conducted in which employees decided whether 


quarter ol 
Board 


elections 


recently 
were 
unton representation 
In 68 pet 


they wished to have 
in dealing with their employers 
cent of the conclusive elections, workers 
chose a collective bargaining representative 
Of 134,807 employees eligible to vote in the 
elections during the three period, 
117,260—87 cast ballots 
Sixty-eight per cent of those voting validly, 


or 79,402, voted for a union 


month 


per cent valid 


In the field of decision making, the Board 


Ninety 


along 


was equally active unfair practice 
decided with 456 repre 


a total of 546 decisions for 


CaSCs were 
sentation cases 
the quarter 
The General Counsel issued 195 com- 
plaints, of which 156 were based upon charges 
unions 


filed against employers, 27 against 


and 12 against both employers and unions 


Injury Rates in 1952 
Lowest in 27 Years 


Manufacturing rate of 14.3 injuries per 
million man-hours bests 1951 average 
of 15.5 by 8 per cent. 


The manufacturing rate of 14.3 injuries 
for each million man-hours worked during 
1952 was 8 per cent below the 1951 average 
of 15.5. An estimate based on preliminary 
reports had promised an even greater r¢ 
duction, but the Bureau of Labor Statistics 
reported last month that the rate was the 


lowest in its 27-year injury-rate series 


Rank and File 


About one half of the nonmanutacturmeg 


classifications for which data were compiled 


by the decreases of one 


Bureau, showed 


full frequency-rate more between 
1951 and 1952 

tions, the 
amounted to 5 per cent or more 


point of 


For 27 ot the 49 classifica 


decrease in injury-frequency rate 


Labor Agencies Stripped 
of Classification Right 


President Eisenhower issues executive 
order streamlining the rrocedure for 
handling classified documents. 


Che authority to classify official documents 
was “severly limited” by an executive order 
issued November 6 and entitled “Safeguard 
ing Official Information in the Interests ot 
the Defense of the United States.” 


tion to streamlining the 


In addi 


procedure for the 


official documents, the ordet 


the authority to 


handling of 
took 
28 agencies, including the 
eral Mediation and Conciliation 
National Labor Relations Board, 
Mediation Board, Railroad Retirement 
seventeen had classification au 
thority limited to the head of the agency 
hese included the Department of Health, 
Welfare and the Depart 


trom 

Fed 
»ervice 

National 


Board 


away classify 


following 


agencies 


Education, and 
Labor 


The Presidential mandate 


ment ol 
eliminated the 
“restricted” classification, leaving three cate 
secret and confidential 


vories top secret, 


Schedler Gets FMCS Post 


New Associate Director of FMCS has 
wide experience in labor-management 
relations and allied fields. 


Carl R. Schedler as chosen October 20 
as Associate Director for the Federal Media 
tion and Conciliation Service, Director Whitley 
P. McCoy has announced At the time ot 
his appointment Mr. Schedler was industrial 
secretary ot the 


1947 


advisor to the 
had held since 


relations 
Navy, a post he 

He has served as an arbitrator of 
disputes since 1934 and has held important 
both and private in 


labor 
posts in government 
dustry 

1 & M College, 


University 


of Oklahoma 
Creorgetown 


A graduate 
he also attended 
and is a member of the District of Columbia 
Bar, the National Academy of Arbitrators 
and the American Arbitration Association 
James W 


He succeeds Gsreenwood, Ir 


V ho resigne d 





FMCS Reorganized 


Four regional offices reduced to local 

status by federal agency. 

The Federal Mediation and Conciliation 
Service has streamlined its organization by 
reducing the number of regional offices from 
12 to eight. The four eliminated regional 
othices will continue to operate as area offices. 


Begin Job Insurance Study 


Announce start of program to measure 
adequacy of unemployment insurance 
benefits. 


On the 
Advisory Council, the Bureau of 
ment Security of the Department of Labor, 
in cooperation with state employment se- 
curity agencies, is undertaking a national 
study of how unemployment insurance bene- 
ficiaries are getting along on the present scale 
of benefits paid insured workers under state 
Announce- 


Federal 
Employ- 


recommendation otf its 


unemployment insurance laws. 
ment of the study on November 15 came 
irom Secretary of Labor James P. Mitchell. 


The purpose of the study, the announce- 
ment revealed, will be to obtain the factual 
information required to evaluate unemploy- 
ment insurance payments in terms of their 
adequacy to meet the basic objectives of the 
One of the major objectives of 
to obtain factual information 
level of benefits paid 
is adequate to tide 


program, 
the study is 
as to whether the 
unemploved workers 
them over temporary periods of unemployment. 


“As a first step, the Bureau, in coopera 
tion with State employment security agen 
with the assistance of technicians 
from a number of other Federal agencies, 
is arranging a pilot study in one or more 
labor market areas,” Secretary Mitchell 
said. “Upon completion of the pilot study, 
arrangements will be made to conduct the 
national survey. Such a study will, of 
course, require the full cooperation of the 
State employment security agencies which 
administer the State unemployment insur 
ance programs. ‘The Bureau is utilizing the 
help of State personnel in developing the 
plans and methods to be used in the survey.” 


cies and 


When the unemployment insurance pro 
gram ‘first began paying benefits, the an- 
nouncement explained, it was assumed that 
if weekly amounted to 50 per 
cent of the worker's wages, these 
payments would cover the basic 
necessities without requiring him to draw upon 


854 


payments 
recent 


costs of 


other resources. In 1939, weekly benefits 
mounted to about 40.8 per cent of average 
weekly wages. In 1952, they averaged 33 
per cent of average weekly wages. 

Council recommends.—In addition to its 


recommendation for a survey of benefit 


adequacy, the Federal Advisory Council, at 
meetings held on October 26 and 27, took 


the following actions: 


(1) Appointed a committee to conduct a 


study of the unemployment problems ot 
older workers as well as measures that can 
be taken to meet them. 


vote a com- 
certain pri 


penalties 


(2) Adopted by 
recommending 
govern the 


majority 
mittee report 


ciples which should 


imposed for disqualifying actions by un- 
employment insurance claimants under state 
unemployment insurance laws. The counc 
also voted to attach to the report a minority 


statement by an employer committee member 


(3) Appointment of a committee to de 
velop recommendations to the Secretary ot 
on changes in the federal-state rela 


the employment 


Labor 
tionship in security pre 
connection with sucl 
make to the 


Intergovert 


gram for his use in 


recommendations as he may 


President’s Commission on 


mental Relations 
(4) A 


unemployment tax be 
reduced 


recommendation that the federal 
amended to 


tax rates t 


permit 
the states to assign 
new or newly covered employers after one 
year of experience, instead of the present 
three-year experience requirement. 


(5) Approved, by majority vote, a report 
recommending against increasing to $3,600 
the present $3,000 taxable 
wages earned by workers covered by state 


The council 


limit on annual 


unemployment imsurance laws. 
also voted to attach to the report a minority 
report recommending that thé taxable 


employe rs 


wage 
Currently 
laws pay unemployment 
on the first $3,000 oi 


limit be increased. 


covered by state 
insurance taxes only 
annual wages earned by covered workers 11 


their employ. 


(6) Adopted and transmitted to the Se 
retary of Labor and the Bureau of Unen 
ployment Security a report prepared by its 
committee on benefit financing outlining 
alternative points of view on 
state employment 
might take to 
state reserves for benefit paying purposes 

The 
posed of 


management and the public 
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A LOOK BACK 


—to December 10, 1917 


One of the meanings of “yellow” 
is “cowardly or treacherous,” and that is the sense in which 
the word is used in the expression “yellow-dog contract.” 
Such a contract is one between an employer and an employee 
in which the latter, the so-called yellow dog, agrees not to join 
aunion under pain of discharge. Understandably, organized 
labor has fought bitterly over the years to outlaw such agree 
ments. 

\s early as 1898 the Congress was induced to pass the 
krdman Act, which made it a criminal offense for an interstate 
carrier to discharge an employee because of his membership in 
a labor organization, In 1908, however, the Supreme Court 
declared the law invalid as an invasion of personal liberty and 
the right of property without due process. (.dair v. U. S., 208 
U.S. 161.) A 1915 decision by the Court invalidated a Kansas 
statute which proscribed yellow-dog contracts. (Coppage % 


Kansas, 236 U.S. 1.) 


F ATER, on December 10, 1917, 
the Court again upheld the yellow-dog contract when it said, 
in a dispute involving the attempted unionization of a mine in 
the West Virginia Panhandle, that “the employer is as free 
to make non-membership in a union a condition of employ 
ment, as the working man 1s to join the union. .. .” (#/litch 
man Coal and Coke Company v. Mitchell, 245 U.S. 229.) 

\fter that the yellow-dog contract held its own until 1937, 
when, in upholding the validity of the Wagner Act, the Court 
demonstrated that its thinking on discrimination in hiring had 
changed. (NLRB v. Jones and Laughiin Steel Corporation, 1 
Lapok Cases © 17,017, 301 U.S. 1.) By 1941, it had become 
unmistakably clear thai federal statutes outlawing the vel 
low-dog contract we: alul. (Phelps-Dodge Corporation 7 
VLRAB, 4 Laroe Cases © 31,120, 313 U.S. 177.) 


a 


’ 
{ ODAY, the Norris-LaGuardia 


\ct an’ the Railway LL. r ‘ct expressly denounce such con 


tracts, in’ the Labor M nt Relations Act does so in 
directh so many states have. by statute, pronounced them 
void as agicust public policy. ft can be said that this change 
of attitu «© cinee the early cases points up the modern recogni 
tion « me Inequality of bargaining strength between an 


em] and a single employee. 








